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NAMES AND ADDRESSES OF ATTORNEYS 


A. B. DUNNE, 


DUNNE, DUNNE & PHELPS, 


333 Montgomery St., 
San Francisco, Calif., 


Attorneys for Defendant and Appellant. 


RYAN AND RYAN, 
800 Phelan Building, 
San Francisco, Calif, 


Attorneys for Plaintiff and Appellee. 


In the United States District Court, Northern 
District of California, Southern Division 


No. 30085 


ROGER N. LIBBEY, 
Plaintiff, 
VS. 


SOUTHERN PACIFIC COMPANY, a Corpora- 
tion, 
Defendant. 


COMPLAINT FOR DAMAGES — PERSONAL 
INJURIES BROUGHT UNDER THE FED- 
ERAL EMPLOYERS’ LIABILITY ACT 
AND THE FEDERAL BOILER INSPEC- 
TION ACT 


Plaintiff complains of defendant and for cause 
of action alleges: 

Count LI. 

That at all times herein mentioned defendant was 
and now is a corporation organized and existing 
under and by virtue of the laws of the State of 
Delaware and doing business in the State of Cali- 
fornia and other States; that defendant has its 
principal office and does a railroad business in the 
City and County of San Francisco, State of Cali- 
fornia; that defendant was at all times herein 
mentioned, and now is, engaged in the business of 
a common carrier by railroad in interstate com- 
merce; that at all times herein mentioned plaintiff 
was employed by defendant in such interstate com- 


merce. 
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II. 

That the action set forth in this count is brought 
under and by virtue of the provisions of the Fed- 
eral Employers’ Liability Act, 45 U.S.C.A., Sec- 
tions 51, et seq., and the Federal Boiler Inspection 
Act, 45 U.S.C.A., Section 23. 


108 
That on or about the 11th day of August, 1950, 
between the hours of 10 to 11 p.m. thereof, plaintiff 
was employed by defendant as a student fireman at 
Roseville, California. 


ley” 

That at said time and place plaintiff, acting in 
his capacity as a student fireman, was seated on the 
fireman’s seat of a certain switch engine; that while 
plaintiff was so seated the operator of said engine 
injected a stream of oil into the fire box of said 
locomotive for the purpose of starting the same; 
that as he injected said oil the fire in said fire box 
suddenly flashed or flared back into the cab of said 
locomotive and burned plaintiff so that in order to 
escape from said fire and further burning, plaintiff 
jumped from the window of said locomotive to the 
eround and thereby received the injuries herein- 
after described. The proximate cause of said in- 
juries was the violation by defendant of the Federal 
Boiler Inspection Act, 45 U.S.C.A., Section 23, in 
that the boiler, fire box and appurtenances generally 
of said locomotive were not in a proper condition 
to permit said locomotive being operated, and in 
that said locomotive was unsafe to operate in the 
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service to which it was put on said occasion, and 
because said locomotive could not be employed in 
the active service of defendant without unnecessary 
peril to life or limb. 

Said fire box was in improper condition and un- 
safe because oi] could not be injected into said fire 
box without flashing back into the cab of said loco- 
motive, where of necessity the fireman and engineer 
were required to be stationed. Plaintiff’s injuries 
consist of the following: 


A compound fracture of the right femur. 

A fracture of the tibia and fibula of the right 
leg. 

A complete shattering of the right knee. 

A badly bruised and wrenched left knee. 

Severe burns of the right hand. 

An injury to plaintiff’s back, the exact na- 
ture of which he does not know at the present 
time. 

Ves 
That by reason of the premises plaintiff has been 
damaged in the sum of One Hundred and Fifty 
Thousand Dollars ($150,000.00). 


Count IT. 


As and by way of a second cause of action, plain- 
tiff complains and alleges: 


Tf. 
Plaintiff repeats herein verbatim the allegations 
of paragraphs T and IIT of the first cause of action 
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herein with the same force and effect as if said 
allegations were set forth herein verbatim. 


el. 

That this second cause of action is brought under 
and by virtue of the provisions of the Federal Em- 
ployers’ Liability Act, 45 U.S.C.A., Section 51, 
et seq. 

ITT. 

That at said time and place plaintiff, acting in his 
capacity as a student fireman, was seated on the 
fireman’s seat of a certain switch engine; that while 
plaintiff was so seated the operator of said engine 
injected a stream of oil into the fire box of said 
locomotive for the purpose of starting the same; 
that as he injected said oil the fire in said fire box 
suddenly flashed or flared back into the cab of said 
locomotive and burned plaintiff so that in order 
to escape from said fire and further burning, plain- 
tiff jumped from the window of said locomotive to 
the ground and thereby received the injuries here- 
inafter described. 

That said injuries were proximately caused by the 
carelessness and negligence of the defendant in that 
the operator of said locomotive squirted oil into said 
fire box without first closing the door of said fire 
box, and by the carelessness and negligence of the 
defendant in failing to properly clean and maintain 
said locomotive and its fire box, in that said fire 
box was permitted to be in such a dirty condition 
that oil injected into the same would flash back into 
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the cab of said locomotive. That said injuries con- 
sist of the following: 


A compound fracture of the right femur. 

A. fracture of the tibia and fibula of the right 
leg. 

A complete shattering of the right knee. 

A badly bruised and wrenched left knee. 

Severe burns of the right hand. 

An injury to plaintiff’s back, the exact 
nature of which he does not know at the present 
time. 

IV. 

That by reason of the premises plaintiff has been 
damaged in the sum of One Hundred and Fifty 
Thousand Dollars ($150,000.00). 

Wherefore, plaintiff prays judgment against de- 
fendant for the sum of One Hundred and Fifty 
Thousand Dollars ($150,000.00) and costs of suit 


herein. 
Dated San Francisco, California, October 13, 


1950. 
RYAN & RYAN, 


By /s/ THOS. C. RYAN, 
Attorneys for Plaintiff. 


[Endorsed]: Filed October 13, 1950. 


8 Southern Pacific Company 
[Title of District Court and Cause. ] 


ANSWER 


Comes Now, Southern Pacific Company, a cor- 
poration, the defendant above named, and answer- 
ing the complaint of plaintiff on file herein, and 
each alleged cause of action thereof, shows as 
follows: 

I. 

At all times mentioned in the complaint and 
herein, defendant was, and now is, a corporation 
organized and existing under and by virtue of the 
laws of the State of Delaware, and was qualified to 
do business, and doing business in the State of 
California, and in other states, and was engaged 
among other activities, in the business of a common 
earrier by railroad in interstate and intrastate com- 
merce in the State of California, and in other states. 
In the State of California defendant has a principal 
place of business in the City and County of San 
Francisco. On or about the llth day of August, 
1950, between the hours of 10 and 11 o’clock p.m. 
thereof, plaintiff was employed by defendant as a 
student fireman at Roseville, California. At said 
time and place, plaintiff was in a certain switch 
engine. Thereafter plaintiff suffered certain burns 
and a fracture of the right leg. 


18 
Defendant is without information or belief on 
the subject sufficient to enable it to answer the al- 
legations of the complaint, and each alleged cause 
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of action thereof, in respect of plaintiff’s conduct or 
the nature or extent of his injuries. Defendant 
denies each and every allegation of the complaint, 
and each alleged cause of action thereof, not here- 
inabove admitted or denied. Defendant denies the 
allegations of paragraphs I, II, IV and V of the 
first alleged cause of action of the complaint and 
paragraphs I, II, If and IV of the second alleged 
cause of action of the complaint, save as herein- 
above admitted or denied. Defendant denies that 
plaintiff has been damaged in the sum of $150,000.00, 
or any lesser or greater sum, or any sum at all. 


And for a Second, Separate and Independent An- 
swer and Defense to the complaint, and to each 
alleged cause of action thereof, defendant 
shows as follows: 


I. 

Defendant here repeats and alleges all of the 
matters set forth in paragraph I of the first answer 
and defense above and incorporates them herein by 
reference the same as though fully set forth at 
length. If plaintiff were injured in the manner set 
forth in the complaint, defendant is informed and 
believes, and upon such ground alleges, that plain- 
tiff was negligent in the premises and in those 
matters set forth in the complaint, and negligently 
conducted himself on and about and in respect of 
said switch engine with the result that he was 
injured. Said conduct of plaintiff, as aforesaid 
proximately caused and contributed to the said acci- 
dent, injuries and damages, if any, alleged by 
plaintiff. 


10 Southern Pacific Company 


And for a Third, Separate and Independent An- 
swer and Defense to the complaint, and to 
each alleged cause of action thereof, defendant 
shows as follows: 

ile 

Defendant here repeats and alleges all of the 
matters set forth in paragraph I of the first answer 
and defense above and incorporates them herein 
by reference the same as though fully set forth at 
length. If plaintiff were injured in the manner set 
forth in the complaint, defendant is informed and 
believes, and upon such ground alleges, that plain- 
tiff was negligent in the premises and in those 
matters set forth in the complaint, and negligently 
conducted himself on and about and in respect of 
said locomotive with the result that he was injured. 

Said conduct of plaintiff, as aforesaid, was the sole 

cause and the sole proximate cause of said accident, 

injuries and damages, if any, alleged by plaintiff. 


Wherefore, defendant Southern Pacific Company, 
a corporation, prays that plaintiff take nothing by 
his complaint on file herein; that it have judgment 
for its costs of suit incurred herein; and for such 
other, further and different relief, as the premises 
considered, is proper. 
/s/ A. B. DUNNE, 


DUNNE, DUNNE & PHELPS, 
Attorneys for Defendant. 


Receipt of copy acknowledged. 
[Endorsed]: Filed December 13, 1950. 
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DEMAND FOR JURY TRIAL 


To Defendant Above Named and to Messrs. Dunne, 
Dunne & Phelps, Its Attorneys: 
You and Each of You, Will Please Take Notice 
that plaintiff hereby demands a trial by jury in the 
above-entitled action. 


Dated December 14, 1950. 
RYAN & RYAN, 


By /s/ DANIEL V. RYAN, 
Attorneys for Plaintiff. 


Receipt of copy acknowledged. 
[Endorsed]: Filed December 15, 1950. 


[Title of District Court and Cause. ] 


MOTION FOR ORDER PERMITTING DE- 
FENDANT TO AMEND ANSWER TO 
COMPLAINT 


Comes Now, Defendant Southern Pacific Com- 
pany, a corporation, the defendant above named, 
and moves the above-entitled Court for an order 
permitting it to amend the answer to the complaint 
in the above-entitled matter, heretofore served and 
filed on December 13, 1950, in the following par- 
ticulars: 

The words ‘‘employed by defendant’’ appearing 
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on line 29 of page 1 of said answer shall be de- 
leted. 

Said motion for an order permitting an amend- 
ment to defendant’s answer to the complaint is 
made pursuant to Rule 15, of the Federal Rules 
of Civil Procedure. 

Said motion is based upon all the records, papers, 
files and proceedings herein, and upon the affidavit 
of R. Mitchell S. Boyd, filed herewith, a true copy 
of which is attached hereto. 


Dated May 14, 1951. 
/s/ A. B. DUNNE, 
DUNNE, DUNNE & PHELPS. 


NOTICE OF MOTION 


To Plaintiff Above Named and to Messrs. Ryan & 
Ryan, His Attorneys: 


You, and Each of You, Will Please Take Notice 
That the undersigned will bring the foregoing mo- 
tion on for hearing before the above-entitled Court, 
division of the Honorable George B. Harris, a judge 
of said Court, or such other division of said Court 
to which this matter may be regularly assigned, in 
the courtroom of said Court and division, room 
276, in the United States Post Office Building, 
Seventh and Mission Streets, in the City and County 
of San Francisco, State of California, on Monday, 
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May 21, 1951, at 10:00 a.m. of said day, or as soon 
thereafter as counsel can be heard. 


Dated May 14, 1951. 
/s/ A. B. DUNNE, 
DUNNE, DUNNE & PHELPS. 


Memorandum of Authorities 
Federal Rules of Civil Procedure, Rule 15. 
Respectfully submitted, 
/s/ A. B. DUNNE, 
DUNNE, DUNNE & PHELPS. 


[Title of District Court and Cause. ] 


AFFIDAVIT OF R. MITCHELL S. BOYD 


State of California, 
City and County of San Francisco—ss. 


R. Mitchell S. Boyd, being first duly sworn, de- 
poses and says: 

I am an attorney at law licensed to practice be- 
fore all the courts of the State of California and the 
above-entitled court. I am associated in the prac- 
tice of law with the firm of Dunne, Dunne & Phelps, 
and one of the attorneys for defendant South- 
ern Pacific Company in the above-entitled action. I 
am. personally familiar with all the records, plead- 
ings and proceedings in the said action and the 
facts as reported by said defendant. 
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On Wednesday, May 2, 1951, pursuant to stipu- 
lation of counsel, I personally took the deposition 
of plaintiff in the above-entitled action. The testi- 
mony of plaintiff upon the taking of said deposition 
revealed that plaintiff was not employed by defend- 
ant Southern Pacific Company at the time of the 
accident alleged in the complaint, or, at least, that 
the question of whether plaintiff was employed by 
defendant at the time of said accident is, and will 
be at the trial of said action, a disputed question of 
law and fact. The facts in said testimony concerning 
plaintiff’s occupational relationship with defendant 
were not known prior to the taking of said deposi- 
tion and were not known at the time of the prepara- 
tion, service and filing of the answer to the 
complaint in the above-entitled action. 


Wherefore, it is respectfully prayed that the mo- 
tion of defendant Southern Pacific Company be 


granted. 
/s/ R. MITCHELL 8S. BOYD. 


Subscribed and sworn to before me this 14th day 
of May, 1951. 


[Seal] HAZEL E. THOMPSON, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


a, 


vs. Roger N. Inbbey 15 
[Title of District Court and Cause. ] 


ORDER PERMITTING AMENDMENT TO 
ANSWER TO COMPLAINT 


The motion of Southern Pacific Company, a cor- 
poration, the defendant above named, for an order 
permitting an amendment to the answer of said 
defendant to the complaint in the above-entitled 
action, came on duly and regularly to be heard 
before the above-entitled Court, Honorable George 
B. Harris, the judge of said Court, presiding, on 
Monday, May ...., 1951. Plaintiff and the moving 
defendant appeared by their respective attorneys. 
The matter was presented to the Court and was 
argued by counsel for the respective parties and 
submitted. And now, the matter having been con- 
sidered by the Court, the Court having been ad- 
vised, it is 

Ordered that the said motion of defendant be, and 
the same is hereby granted and the defendant 
Southern Pacific Company is permitted to amend 
its answer to the complaint on file herein in the 
following particulars: 

The words ‘‘employed by defendant’’ appearing 
on page 1, line 29, of the answer filed by defendant 
Southern Pacific Company to the complaint on file 
herein shall be deleted. 
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Done in open court, this .... day of May, 1951. 


United States Dsus Judge. 


Receipt of copy acknowledged. 
[Endorsed]: Filed May 15, 1951. 


[Title of District Court and Cause. | 


AFFIDAVIT OF DANIEL V. RYAN IN OP- 
POSITION TO DEFENDANT’S MOTION 
TO AMEND ANSWER 


State of California, 
City and County of San Francisco—ss. 


Daniel V. Ryan, being first duly sworn, deposes 
and says: That I am an attorney at law licensed to 
practice before all courts in the State of California 
and the above-entitled Court in this action; that I 
am one of the attorneys for the Plaintiff in the 
above-entitled action; that on Wednesday, May 2, 
1951, I was present at the deposition of the Plain- 
tiff in the above-entitled matter; that the testimony 
of the Plaintiff, upon the taking of said deposition, 
revealed that Plaintiff was employed by the De- 
fendant as a student fireman at the time of the 
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accident mentioned in said complaint and was sub- 
ject to the orders of the Defendant and did work 
assigned to him by the Defendant, which work was 
for the benefit of the said Defendant, and further 
obeyed the orders of said Defendant. 


/s/ DANIEL V. RYAN. 
Subscribed and sworn to before me this 21st day 
of May, 1951. 


[Seal] /8/ MEREDITH C. BRIDWELL, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


My commission expires Dec. 7, 1953. 


[Endorsed]: Filed May 29, 1951. 


[Title of District Court and Cause. ] 


DENIAL OF MOTION FOR ORDER PERMIT- 
TING AMENDMENT TO ANSWER TO 
COMPLAINT, WITHOUT PREJUDICE TO 
RENEW MOTION AT TIME OF TRIAL 


The motion of Southern Pacific Company, a cor- 
poration, the defendant above named, for an order 
permitting an amendment to the answer of said 
defendant to the complaint in the above-entitled 
action, came on duly and regularly to be heard be- 
fore the above-entitled Court, Honorable Murphy, 
a judge of said Court, on Monday, May 21, 1951. 
Plaintiff and the moving defendant appeared by 
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their respective attorneys. The matter was presented 
to the Court and was argued by counsel for the 
respective parties. And now, the matter having been 
submitted by the Court, the Court having been ad- 
vised, it 1s 

Ordered that the said motion of defendant be, 
the same is hereby denied without prejudice to 
defendant Southern Pacific Company to renew the 
said motion at the time of trial of the said action. 


Dated May 28th, 1951. 


/s/ EDWARD P. MURPHY, 
Judge United States District 
Court. 


[Endorsed]: Filed May 28, 1951. 


[Title of District Court and Cause. ] 


MOTION FOR ORDER PERMITTING DE- 
FENDANT TO AMEND ANSWER TO 
COMPLAINT 


Comes Now, Southern Pacific Company, a cor- 
poration, the defendant above named, moves the 
above-entitled court for an order permitting it to — 
amend the answer to the complaint in the above- 
entitled matter, heretofore served and filed on De- 
cember 13, 1950, in that the additional defenses of 
the assumption of risk, injuries and release of de- — 
fendant from claims for injuries may be added to 
and set forth in the answer of defendant. 
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This motion for an order permitting amendment 
to defendant’s answer to the complaint is made 
pursuant to Rule 15 of the Federal Rules of Civil 
Procedure. 

This motion is based upon all the records, papers, 
files and proceedings herein, and upon the affidavit 
of R. Mitchell 8S. Boyd, filed herewith, true copy 
of which is attached hereto. 


Dated June 20, 1951. 
/s/ A. B. DUNNE, 


DUNNE, DUNNE & PHELPS, 
Attorneys for Defendant. 


NOTICE OF MOTION 


To Plaintiff Above Named and to Messrs. Ryan & 
Ryan, His Attorneys: 


You, and Each of You, Will Please Take Notice 
That the undersigned will bring the foregoing mo- 
tion on for hearing before the above-entitled Court, 
Division of the Honorable Edward P. Murphy, a 
judge of said Court, or such other Division of said 
Court to which this matter may be regularly as- 
signed, in the courtroom of said Court and Division, 
Room 305, in the United States Post Office Build- 
ing, Seventh and Mission Streets, in the City and 
County of San Francisco, State of California, on 
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Monday, June 25, 1951, at 10:00 a.m. of said day 


or as soon thereafter as counsel can be heard. 
Dated June 20, 1951. 
/s/ A. B. DUNNE, 


DUNNE, DUNNE & PHELPS, 
Attorneys for Defendant. 


MEMORANDUM OF AUTHORITIES 
Federal Rules of Civil Procedure, Rule 15. 
Respectfully submitted, 
/s/ A. B. DUNNE, 


DUNNE, DUNNE & PHELPS, 
Attorneys for Defendant. 


[Title of District Court and Cause. ] 


AFFIDAVIT OF R. MITCHELL 8S. BOYD 


State of California, 
City and County of San Francisco—ss. 


R. Mitchell 8S. Boyd, being first duly sworn, de- 
poses and says: 

I am an attorney at law, licensed to practice 
before all the courts of the State of California and 
the above-entitled Court. I am associated in the 
practice of law with the firm of Dunne, Dunne & 
Phelps, and am one of the attorneys for defendant 
Southern Pacific Company in the above-entitled 
action. 
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I am personally familiar with all the records, 
pleadings and proceedings in the said action and 
the facts as reported by said defendant. 

On Wednesday, May 2, 1951, pursuant to stipula- 
tion of counsel, I personally took the deposition of 
plaintiff in the above-entitled action. Testimony of 
plaintiff upon the taking of said deposition revealed 
that plaintiff was not employed by defendant South- 
ern Pacific Company at the time of the accident 
alleged in the complaint, or, at least, that the ques- 
tion of whether plaintiff was employed by defend- 
ant at the time of said accident is, and will be at 
the trial of said action, a disputed question of law 
and fact. These facts, first revealed to defendant 
at the time of taking of the deposition, caused de- 
fendant to make a further investigation of the cir- 
cumstances concerning the accident alleged in the 
complaint, and, as a result of said investigation, 
defendant discovered that, because plaintiff was not 
an employee of defendant at the time of the al- 
leged accident, plaintiff had expressly and impliedly 
assumed the risk of any injuries sustained while 
on the premises of defendant and had expressly re- 
leased defendant from any claims for personal in- 
juries sustained while on said premises. The facts 
revealed by the testimony in said deposition and 
the investigation following said deposition concern- 
ing plaintiff’s occupational relationship with de- 
fendant were not known prior to the taking of said 
deposition and were not known at the time of the 
preparation, service and filing of the answer to the 
complaint in the above-entitled action. 
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Wherefore, it is respectfully prayed that the mo- 
tion of defendant Southern Pacific Company be 


granted. 
/s/ R. MITCHELL 8S. BOYD. 


Subscribed and sworn to before me this 20th day 
of June, 1951. 


[Seal] HAZEL E. THOMPSON, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


[Title of District Court and Cause. ] 


ORDER PERMITTING AMENDMENT TO 
ANSWER TO COMPLAINT 


The motion of Southern Pacific Company, a cor- 
poration, the defendant above named, for an order 
permitting an amendment to the answer of said 
defendant to the complaint in the above-entitled 
action, came on duly and regularly to be heard be- 
fore the above-entitled Court, Honorable Edward P. 
Murphy, a judge of said court, presiding, on Mon- 
Ca a , 1951. Plaintiff and the moving 
defendant appeared by their respective attorneys. 
The matter was presented to the court and was 
argued by counsel for the respective parties and 
was submitted. And now, the matter having been 
considered by the court, the court having been ad- 
vised, it 1s 

Ordered that the said motion of defendant be, and 
the same is hereby, granted, and the defendant 
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Southern Pacific Company is permitted within five 
(5) days to amend its answer to the complaint on 
file herein and to set up additional defenses, in- 
cluding assumption of risk of injuries by the plain- 
tiff and release of the defendant by the plaintiff 
from claims for personal injuries sustained by the 
plaintiff. 


U.S. District Judge. 
Receipt of copy acknowledged. 
[Endorsed]: Filed June 20, 1951. 


[Title of District Court and Cause. ] 
AMENDMENT TO ANSWER 


Comes Now, defendant Southern Pacific Com- 
pany, a corporation, defendant above named, and 
by leave of Court first obtained, amends its answer 
herein as follows: 

i 

Strikes out the third and fourth sentences of 
Paragraph I of the first defense, and in place 
thereof substitutes the following: 

On or about the 11th day of August, 1950, be- 
tween the hours of 10:00 and 11:00 o’clock p.m. 
on said day, and at the time and on the occasion 
of the accident referred to in the complaint, plain- 
tiff was on the premises of defendant Southern 
Pacific Company as a student fireman, at Roseville, 
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California, agreeably to the provisions of ‘‘applica- 
tion for permission to observe operations of loco- 
motives, cars and trains,’’ a copy of which is hereto 
attached, and at a time and place selected by him 
for his own convenience and solely for his own 
benefit and convenience. At the time and on the oc- 
casion referred to in the complaint, plaintiff had 
permission to be with and observe fire lighters, 
and at the time and on the occasion of his injury 
was on the engine, as this defendant is informed 
and believes and therefore avers, solely for the 
purpose of observing the movement of said engine, 
and not in the service of this defendant, and was 
not performing any services for this defendant. 


IT. 
Adds an additional defense as follows: 


For a Fourth and Separate Defense defendant 
shows: 
1g 
Incorporates by reference the averments of para- 
graph I, as amended, of the first defense. Plaintiff 
was injured as a result, and solely as a result, of 
a risk assumed by him. 


Wherefore, defendant prays as in its answer on 
file. 
/s/ A. B. DUNNE, 


DUNNE, DUNNE & PHELPS, 
Attorneys for Defendant. 
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Application for Permission to Observe Operations 
of Locomotives, Cars and Trains 


Whereas, I, the undersigned, Roger M. Libbey, 
residing at Citrus Heights in the State of Cali- 
fornia, and being 27 years of age, have applied to 
Southern Pacific Company for permission to enter 
and ride upon the locomotives, trains and ears of 
said Company for the purpose of observing the 
operations of the railroad of said Company with the 
understanding that I shall be under no obligation 
to perform any work or service upon said railroad 
until employed by said Company, and that neither 
said Company nor I shall be under any obligation 
with respect to my entering the employ of said 
Company at any time, and 

Whereas, said Company is willing to grant my 
request upon the understanding above expressed, 
subject to the further condition that I assume all 
risks of injury which may be sustained by me 
while upon the premises of said Company or while 
riding its locomotives, cars or trains, 

Now, Therefore, in consideration of said Com- 
pany granting my said request, I do hereby assume 
all risks of injury which may be sustained by me 
while upon or about the property or premises of 
said Company, and I hereby release and discharge 
said Company, and the officers and employees 
thereof, from any and all claims, demands, suits 
and liabilities of any kind for death or for any 
injury that I may sustain while upon or about said 
property or premises. 
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Signed at Sacramento, State of California, this 
9th day of August, 1950. 
/s/ ROGER NORMAN LIBBEY. 


Witness: 
/s/ M. PALMITER. 


[Endorsed]: Filed July 9, 1951. 


[Title of District Court and Cause. ] 


INSTRUCTIONS REQUESTED BY 
DEFENDANT 
The defendant, for whom the undersigned at- 
torneys appear, requests the Court to give the within 
instructions, and hereby moves that the same be 
given on submission of the above-entitled cause to 
the jury herein. 


Dated July 9, 1951. 
/s/ A. B. DUNNE, 


DUNNE, DUNNE & PHELPS, 
Attorneys for Defendant. 


DEFENSE INSTRUCTION No. 22 


Even if plaintiff is considered as having been em- 
ployed by the defendant when he went upon the 
defendant’s premises as a student fireman because 
he performed service for the defendant, still if you 
find that under the instructions of the foreman in 
charge the plaintiff on the shift on which the acci- 
dent happened was instructed to accompany the fire 
lighters and learn to light fires and for his own 
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benefit and convenience and in his own interest 
and without any instructions from defendant, and 
not for the purpose of performing any service for 
the defendant, deviated from the line of activity 
designated for him on his shift and went upon the 
locomotive, he then departed from the course and 
scope of any employment, and if he was injured 
while he was so in the course of departure, your 
verdict must be in favor of defendant Southern 
Pacific Company. 


C. & O. Ry. Co. v. Harmon’s Adm’, 
173 Ky. 1, 189 SW 1135. 


DEFENSE INSTRUCTION No. 23 


If you find that in going upon the locomotive the 
plaintiff did so either on the instructions or at the 
request of Hostler Petersen, and Petersen did not 
request him to do so because of any emergency or 
to perform any service, but solely in order that 
plaintiff, for his own benefit, might observe the 
operation of the locomotive, then I instruct you 
that such direction or request or invitation from 
Petersen could not and did not obviate or modify 
or set aside any earlier and contrary instructions, 
if any, or any other instructions as to what plaintiff 
should do, given to plaintiff by the foreman in 
charge, and any such direction or invitation from 
Petersen was not an instruction to perform service 
on behalf of the defendant. 


[Endorsed]: Filed July 11, 1951. 
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ADDITIONAL INSTRUCTION GIVEN BY 
DEFENDANT 
To the Jury: 


In response to your inquiry reading: ‘‘Are we 
to take into consideration the fact that false state- 
ments were made on the application for employment 
in determining the settlement,’’ the Court replies 
as follows: The defense interposed by the defend- 
ant based upon alleged false statements made in 
the application for employment goes to the question 
of the liability of the defendant. It has no relation- 
ship to the matter of damages in the event the 
jury should decide for the plaintiff. 


Approved: 
A. B. DUNNE, 
Attorney for Defendant. 


RYAN & RYAN, 
By THOS. C. RYAN, 
Attorney for Plaintiff. 


[Endorsed]: Filed July 11, 1951. 
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VERDICT 


We, the Jury, find in favor of the Plaintiff and 
assess the damages against the Defendant in the 
sum of Fifty Thousand ($50,000.00) Dollars. 


/s/ JACK H. DONNER, 
Foreman. 
Filed 7-11-51, at 6 o’clock and 7 minutes p.m. 
By /s/ EDWARD C. EVENSEN, 
Deputy Clerk. 


[Endorsed]: Filed July 11, 1951. 


In the Southern Division of the United States 
District Court for the Northern District of 


California 
No. 30085 
ROGER N. LIBBEY, 
Jetkeninusie 
vs. 
SOUTHERN PACIFIC COMPANY, a Corpora- 
tion, 
Defendant. 


JUDGMENT ON VERDICT 


This case having come on regularly for trial on 
July 9, 1951, before the Court and a Jury of 
twelve persons duly impaneled and sworn to try 
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the issues joined herein; Thomas Ryan, Esq., and 
Daniel Ryan, Esq., appearing as attorneys for the 
plaintiff, and Arthur Dunne, Esq., appearing as 
attorney for the defendant, and the trial having 
been proceeded with on the 9th, 10th, and 11th 
days of July in said year, and oral and documentary 
evidence on behalf of the respective parties having 
been introduced and closed, and the cause, after 
arguments by the attorneys and the instructions 
of the Court, having been submitted to the Jury and 
the Jury having subsequently rendered the follow- 
ing verdict, which was ordered recorded, viz: ‘‘ We, 
the Jury, find in favor of the Plaintiff and assess 
the damages against the Defendant in the sum of 
Fifty Thousand Dollars ($50,000.00). Jack H. Don- 
ner, Foreman,’’ and the Court having ordered that 
judgment be entered herein in accordance with said 
verdict and for costs; 


Now, therefore, by virtue of the law and by rea- 
son of the premises aforesaid, it is considered by 
the Court that said plaintiff do have and recover 
of and from said defendant the sum of Fifty Thou- 
sand Dollars ($50,000.00), together with his costs . 
herein expended taxed at $74.60. 


Dated July 12, 1951. 
/3/ C. W. CALBREATH, 
Clerk. 
Entered in Civil Docket July 12, 1951. 
[Endorsed]: Filed July 12, 1951. 
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NOTICE OF MOTION FOR NEW TRIAL 
To the Plaintiff Above Named and to His Attorneys: 


You Are Hereby Notified that on Monday, the 
23rd day of July, 1951, at the hour of 10 o’clock 
a.m. on said day, or as soon thereafter as counsel 
can be heard, or at such other time as the Court by 
order may fix, defendant Southern Pacific Company, 
by its attorneys, will move the above-entitled Court, 
Department of the Honorable Louis E. Goodman, 
in the courtroom of said Court and Department in 
the United States Post Office Building, Seventh 
and Mission Streets, San Francisco, California, as 
follows: 

18, 

To enter judgment herein in favor of defendant 
Southern Pacific Company, a corporation, notwith- 
standing the verdict of the jury herein. Said motion 
will be made upon the following grounds and each 
of them: 


1. This is an action under the Federal Employ- 
ers’ Liability Act, and there is no evidence that 
plaintiff herein was an employee of this moving 
defendant. 


2. This is an action under the Federal Employ- 
ers’ Liability Act, and there is no evidence that the 
plaintiff herein was engaged in interstate commerce 
within the meaning of this Act, or that any part 
of any duty of plaintiff was in furtherance of inter- 
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state or foreign commerce or in any way or directly 
or closely or substantially affected such commerce. 


3. That at the time he was injured plaintiff had 
departed from the course of any assumed employ- 
ment with this defendant and was not acting in the 
course or scope of any assumed employment and 
had departed from directions given to him as to 
what he should do on or about the premises and 
equipment of defendant. 


And further said Motion will be made upon the 
ground that at the conclusion of all the testimony 
in the case defendant made a motion that a verdict 
in its favor be directed by the Court, upon the 
grounds aforesaid, which motion should have been 
granted but was not granted. 


II. 
To vacate and set aside the judgment and verdict 
herein and grant to this moving defendant a new 
trial upon the following grounds and each of them: 


1. Each of the grounds above specified in support 
of the motion for judgment notwithstanding the 
verdict. 


2. The verdict is excessive as matter of fact and 
as matter of law, and as to the amount thereof is 
not sustained by the evidence, and was given and 
appears to have been given under the influence of 
passion and prejudice. 


3. The Court erred in its rulings on evidence 
and in the exclusion of evidence offered by defend- 
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ant, as more particularly appears from the re- 
porter’s transcript of the proceedings of the trial. 


4. The Court erred in its instructions to the 
jury and in the refusal to give instructions re- 
quested by defendant, to which refusal defendant 
duly objected and excepted as more particularly 
appears from the reporter’s transcript of the pro- 
ceedings upon the trial. 


108 
Said motions will be made upon this Notice of 
Motion, upon all the records, papers and _ files 
herein, and upon the transcript of record, by the 
Court Reporter, of all of the proceedings upon the 
trial of this cause. 


Dated July 17, 1951. 
/s/ A. B. DUNNE, 


DUNNE, DUNNE & PHELPS, 
Attorneys for Defendant, 
Southern Pacific Company. 


Receipt of copy acknowledged. 
[Endorsed]: Filed July 17, 1951. 
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ORDER DENYING MOTION FOR NEW TRIAL 


Upon consideration of the arguments on motion 
for new trial and after review of the record, I am 
convinced that the evidence shows that plaintiff was 
an employee of defendant and that he had not de- 
parted from the course of his employment at the 
time of his injury. 

In my opinion, the defense of fraudulent repre- 
sentation in obtaining employment, proximately re- 
lating to the injury, was not sustained. 

The verdict was for $50,000 damages. Here again, 
as in Southern Pacific Co. v. Guthrie, 186 F.2d 926, 
(9 Cir. 1951) cert. denied 341 U.S. 904 (1951), the 
claim of excessiveness of the verdict is tendered. 
The verdict was for a larger amount than I would 
have awarded. But, like Guthrie, neither the evi- 
dence nor the size of the verdict justifies setting it 
aside or directing a remittitur. 


The motion for a new trial is denied. 
Dated July 31, 1951. 
/s/ LOUIS E. GOODMAN, 
United States District Judge. 


[Endorsed]: Filed August 2, 1951. 
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NOTICE OF APPEAL 


Notice is hereby given that Southern Pacific Com- 
pany, a corporation, defendant in the above-entitled 
action, deeming itself aggrieved by the judgment in 
the above-entitled action, does hereby appeal to the 
United States Court of Appeals for the Ninth Cir- 
euit, from said judgment and from the whole 
thereof. The judgment from which said appeal is 
so taken is the judgment on the verdict of July 11, 
1951, herein, and the judgment stamped filed on the 
12th day of July, 1951, and entered on July 12, 
1951, in Volume VI of the Book of Judgments at 
page 365 thereof in the office of the Clerk of the 
above-entitled District Court. 


Dated August 3rd, 1951. 
/s/ A. B. DUNNE, 


DUNNE, DUNNE & PHELPS, 
Attorneys for Defendant and Appellant, Southern 
Pacific Company, a Corporation. 


Receipt of copy acknowledged. 
[Endorsed]: Filed August 3, 1951. 
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ORDER DENYING MOTION FOR JUDGMENT 
NOTWITHSTANDING VERDICT 


For the reasons stated in the Court’s order deny- 
ing defendant’s motion for new trial, the defend- 
ant’s motion for judgment notwithstanding the ver- 
dict is denied. 


Dated August 3, 1951. 
/s/ LOUIS E. GOODMAN, 
United States District Judge. 


[Endorsed]: Filed August 6, 1951. 


[Title of District Court and Cause. ] 


SUPPLEMENTAL NOTICE OF APPEAL 


Southern Pacific Company, a corporation, the de- 
fendant above named, having filed herein, on August 
3, 1951, and after denial by the above-entitled Court 
on July 31, 1951, of its motion for new trial and 
after denial by said Court on August 3, 1951, of 
its motion for judgment notwithstanding the ver- 
dict, its Notice of Appeal from the judgment in the 
above action in favor of plaintiff above named and 
it appearing from the records of the Clerk of the 
above-entitled Court that said order of August 3, 
1951, denying Southern Pacific Company’s judg- 
ment for motion notwithstanding the verdict was 
stamped filed on August 6, 1951, 
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Now Therefore notice is hereby given that South- 
ern Pacific Company, a corporation, defendant in 
the above-entitled action, deeming itself aggrieved 
by the judgment in the above-entitled action, does 
hereby appeal to the United States Court of Appeals 
for the Ninth Circuit, from said judgment and from 
the whole thereof. The judgment from which said 
appeal is so taken is the judgment on the verdict 
of July 11, 1951, herein, and the judgment stamped 
filed on the 12th day of July, 1951, and entered on 
July 12, 1951, in Volume VI of the Book of Judg- 
ments at page 365 thereof in the office of the Clerk 
of the above-entitled District Court. 


Dated August 10, 1951. 
/s/ A. B. DUNNE, 


DUNNE, DUNNE & PHELPS, 
Attorneys for Defendant and Appellant, Southern 
Pacific Company, a Corporation. 


Receipt of copy acknowledged. 
{ Endorsed]: Filed August 10, 1951. 


[Title of District Court and Cause. ] 


SUPERSEDEAS BOND 


Whereas, Southern Pacific Company, a corpora- 
tion, defendant in the above-entitled action, is about 
to, or intends to, appeal to the United States Court 
of Appeals for the Ninth Circuit from the judg- 
ment entered in the above-entitled action in the 
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above-named District Court of the United States 
on the 12th day of July, 1951, in favor of Roger 
N. Libbey, plaintiff, and against Southern Pacific 
Company, a corporation, defendant, for the sum 
of Fifty Thousand Dollars ($50,000.00) and costs 
of suit, and from the whole of said judgment; and 

Whereas, said appellant is desirous of staying 
execution of said judgment so to be appealed from; 

Now, Therefore, Indemnity Insurance Company 
of North America, a corporation duly incorporated 
under the laws of the State of Pennsylvania, for 
the purpose of making, guaranteeing, and becoming 
surety on bonds and undertakings and having com- 
plied with all of the requirements of the State of 
California respecting such corporations, does hereby, 
in consideration of the premises, undertake and 
promise, and does hereby acknowledge itself bound, 
in the sum of Sixty Thousand Dollars ($60,000). 
being in excess of the whole amount of the judg- 
ment, costs on appeal, interest, and damages for 
delay, that if the said judgment appealed from, or 
any part thereof, be affirmed or modified or if the 
appeal be dismissed, the appellant will pay and 
satisfy in full the amount directed to be paid bv the 
said judgment, or the part of such amount as to 
which the judgment shall be affirmed, if affirmed 
only in part, and all costs, interest and damages 
which may be awarded against the appellant upon 
said appeal, and that if appellant does not make such 
payment within thirty (30) days after the filing 
of the remittitur from the United States Court of 
Appeals for the Ninth Circuit, or from such other 
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court as may and shall lawfully issue the remittitur 
in the Court from which the appeal is taken, viz., 
in the United States District Court for the Northern 
District of California, Southern Division, judgment 
may be entered in said action on motion of Re- 
spondent, Roger N. Libbey, and without notice to 
said Indemnity Insurance Company of North Amer- 
ica, a corporation, in his favor against the under- 
signed surety for such amount, together with in- 
terest that may be due thereon and the damages 
and costs which may be awarded against said ap- 
pellant upon such appeal. 


In Witness Whereof, the said Indemnity In- 
surance Company of North America, a corporation, 
has caused this obligation to be signed by its duly 
authorized attorney-in-fact and its corporate seal 
to be thereunto affixed at San Francisco, California, 
this 3rd day of August, 1951. 


[Seal] INDEMNITY INSURANCE COMPANY 
OF NORTH AMERICA, 
By /s/ RICHARD W. CATLETT, 
Its Attorney-in- Fact. 


Approved: 
/s/ LOUIS HE. GOODMAN, 
United States District Judge. 
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Approved as to form August 3, 1951. 
RYAN & RYAN, 


By /s/ DANIEL V. RYAN, 
Attorneys for Plaintiff. 


State of California, 
City and County of San Francisco—ss. 


On this 3rd day of August in the year one thou- 
sand nine hundred and fifty-one, before me, Anna 
A. Ainslie, a Notary Public in and for the City 
and County of San Francisco, personally appeared 
Richard W. Catlett, known to me to be the person 
whose name is subscribed to the within instrument 
as the Attorney-in-fact of the Indemnity Insurance 
Company of North America, and acknowledged to 
me that he subscribed the name of the Indemnity 
Insurance Company of North America thereto as 
principal, and his own name, as Attorney-in-fact. 


[Seal] /s/ ANNA A. AINSLIE, 
Notary Public in and for the City and County of 
San Francisco, State of California. 


[Endorsed]: Filed August 3, 1951. 


[Title of District Court and Cause. ] 


STIPULATION AND ORDER 


It Is Hereby Stipulated between the parties to 
the above action through their respective counsel 
that the supersedeas bond filed herein by Southern 
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Pacific Company, defendant in the above-entitled 
action, and appellant to the United States Court of 
Appeals for the Ninth Circuit from the judgment 
in said action, on August 3, 1951, is sufficient in 
form and as to time of filing for the purpose of 
complying with Rule 62(d) and Rule 73 of the 
Federal Rules of Civil Procedure and for the pur- 
pose of perfecting the appeal of Southern Pacific 
Company from the judgment in said action. 


Dated August 17, 1951. 
/s/ A. B. DUNNE, 


DUNNE, DUNNE & PHELPS, 
Attorneys for Defendant and 
Appellant. 


/s/ DANIEL V. RYAN, 
RYAN & RYAN, 
Attorneys for Plaintiff. 
So Ordered, August 20th, 1951. 
/s/ LOUIS E. GOODMAN, 
Judge, U. S. District Court. 


[Endorsed]: Filed August 20, 1951. 
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In the District Court of the United States for the 
Northern District of California, Southern Divi- 


sion 
No. 30085 
ROGER N. LIBBEY, 
Plaintiff, 
vs. 
SOUTHERN PACIFIC COMPANY, a Corpora- 
tion, 
Defendant. 


Before: Hon. Louis E. Goodman. 


REPORTER’S TRANSCRIPT 


Appearances: 
For the Plaintiff: 
RYAN & RYAN, by 
THOMAS C. RYAN, ESQ., and 
DANIEL V. RYAN, ESQ. 


For the’ Defendant: 
DUNNE, DUNNE & PHELPS, by 
ARTHUR B. DUNNE, ESQ. 


(A jury being duly impaneled and sworn, the 
following proceedings were had.) 
Monday, July 9, 1951, at 2 P.M. 


(Opening statements of both counsel reported 
but not transcribed.) 
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(During the presentation of the opening 
statement by Mr. Ryan a photograph, marked 
Plaintiff’s Exhibit 1, was introduced and filed 
in evidence. ) 


Mr. Ryan: Mr. Libbey, will you take the stand? 


ROGER NORMAN LIBBEY 
plaintiff herein, called as a witness in his own be- 
half, sworn. 


The Clerk: Please state your full name to the 
Court and to the jury? 
A. Roger Norman Libbey. 


Direct Examination 

By Mr. Ryan: 

Q. Where do you live, Mr. Libbey ? 

A. At 7904 Auburn Boulevard, Citrus Heights, 
California. 

@. And where is Citrus Heights located ? 

A. It is about a mile and a half on 99 Highway 
toward Sacramento from Roseville. 
A suburb of Roseville? A. Yes, sir. 
All right. Now, are you married or single? 
I am married, sir. 
Is that your wife here in the courtroom? [2* ] 
Yes, sir. 
. Have you a family? 

Mr. Dunne: That is objected to as immaterial. 

Mr. Ryan: Your Honor, I submit that in all 
these questions on the question of instructions, your 
Honor instructs the jury all the time regarding 
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* Page numbering appearing at top of page of original Reporter’s 
Transcript of Record. 
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(Testimony of Roger Norman Libbey.) 
mental suffering and worry, and I believe he has to 
take care of his family as part of the damages. 

Mr. Dunne: We are not responsible for that 
part of it. 

Mr. Ryan: I submit—— 

The Court: What do you want the witness to 
tell us, if he has any children? 

Mr. Ryan: Yes. 

The Court: I will allow him to answer, but I 
shall tell the jury, of course, they don’t make awards 
for damages on the basis of whether a man has one 
child or ten children. 

Mr. Ryan: That’s right. 

The Court: If it is offered for the purpose of 
affecting or engaging the jury’s sympathy, they 
must disregard it. 

The Witness: Yes, sir, one baby. 

Mr. Ryan: Yes. 

The Witness: Boy. 

Q. (By Mr. Ryan): What is your age, Mr. 
Libbey ? A 2K, 

Q. What is your birth date? [3] 

A. August 24, 1923. 

@. What was the date of your accident that you 
are now suing for? 

A. August 11, 1950, about 10:30 at night. 

Q. Then I take it you were just a few days short 
of your 27th birthday at the time of the accident, 
is that correct? A. Yes, sir. 

Q. All right. Now, what was the nature of your 
employment at the time of your accident? 
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(Testimony of Roger Norman Libbey.) 

My. Dunne: That is objected to as calling for a 
conelusion. 

The Court: What is the nature? 

Mr. Dunne: Nature of your employment. I have 
no objection to the facts, but I do object to the con- 
clusion. 

The Court: Ask him what he was doing at the 
time. 

Q. (By Mr. Ryan): What were you doing at 
the time of your accident? 

A. I was a fire—student fireman. 

Q. Student fireman, and by whom were you em- 
ployed? A. Southern Pacific 

Mr. Dunne: Objected as calling for a conclusion. 

The Court: Why don’t you avoid the legal tech- 
nicalities, Mr. Ryan, by asking him to state what 
took place? 

Mr. Ryan: All right. 

Q. Let me ask vou this: when and where did vou 
first attempt to get a job from the Southern Pacific 
Company? [4] 

A. At the yard office in Roseville. 

Q. And what was the date? A. Ninth. 

Q. August the 9th? A. Yes, sir. 

Q. All right. When you went to the yard office 
in Roseville on August the 9th, did you speak to 
anyone connected with the Southern Pacific? 

A. TI believe his name was Lonergan, the fel- 


low 
Q. Lonergan, L-o-n-e-r-g-a-n? All right. Did you 
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(Testimony of Roger Norman Libbey.) 
tell Mr. Lonergan that you wanted to get a job 
as a fireman for the Southern Pacific Company? 

A. Yes, sir. 

Q. All right. When you told that to Mr. Loner- 
gan, what, if anything, did he say to you? 

A. He asked me if I was a veteran and if I 
was married. 

Q. He asked you if you were a veteran and what 
did you tell him in that regard ? 

A. I told him yes. In other words, he wanted to 
know if I was of draft age and I told him no, I had 
already served. 

Q. Isee. When you told him you were a veteran 
and that you were married what did he do then 
or say? 

A. He give me a slip of paper to go to Sacra- 
mento. 

Q. I see. And did you turn that paper in to 
the man at Sacramento? [5] A. Yes, sir. 

Q. You haven’t got that now? 

A. No, sir, I haven’t. 

Q. Do you remember what the paper that Mr. 
Lonergan gave you to give to the man at Sacra- 
mento said? 

A. Just to receive me and I was to take a physi- 
cal examination. 

Take a physical examination ? 

es) sir. 

Did you take a physical examination ? 

Yes, sir, in Sacramento. 

And let me take this seriatum. When you 
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(Testimony of Roger Norman Libbey.) 
took that paper to Sacramento—when did you do 
that, what date? 

A. I believe it was the 10th, in the morning, 
because I went to work at 3:59 shift in the after- 
noon. 

Q. The next day, then? A. Yes, sir. 

Q. Then you took this paper to Sacramento? 

A. Yes, sir. 

@. And where did you take it in Sacramento? 

A. I took it to the main office up above in the 
station there, S. P. station. 

Q. An office at the S. P. station in Sacramento? 

A. Yes, sir. 

Q. All right. When you went there you were by 
yourself or were you a member of a group of 
men? [6] | 

A. There was a number of young firemen being 
hired, being hired then. 

Q. A number of—— 

Mr. Dunne: I move to strike that out. 

The Court: Yes, that part about being hired 
will go out. You went with a group of those who 
wanted to be firemen, is that it? 

The Witness: Yes, sir. 

Q. (By Mr. Ryan): How many, approximately, 
were in the group? 

A. Oh, about five or six, something like that. 

Q. All right. Now, did you hand that paper that 
Mr. Lonergan gave in Roseville to anyone in Sacra- 
mento ? 
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(Testimony of Roger Norman Libbey.) 

A. Yes. I don’t remember their name. I filled 
out a paper. 

@. Pardon me? A. I filled out a paper. 

Q. Well, who gave you the paper that you filled 
out? 

A. They asked you your past unemployment. 

The Court: He wants to know did you go to some 
office up there on the top floor? 

The Witness: Yes, sir. 

The Court: What did it say on the door or 
office ? 

The Witness: Employment office. 

The Court: Someone behind the counter gave 
you a paper to fill out? 

The Witness: Yes, sir. [7] 

The Court: Do you know the name of that 
person ? 

The Witness: No, I don’t. It was a lady. 

Q. (By Mr. Ryan): It was what? 

A. It was a lady. 

Q. A lady? A. Yes, sir. 

Q. All right. Now, have you got a copy of that 
paper she gave you to fill out? 

A. No, sir, they kept it. 

Q. They kept it? 

A. They didn’t give me no duplicate copy. 

Q. Do you know what questions were asked in 
that paper and what answers you gave? 

A. My age and name and past record for the 
past ten years and things like that. 
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Q. You mean your work record for the past ten 
vears ? 

A. Yes, age, name, married or single, just the 
general principles of getting a job. 

Q. I see. Is that all? A. Yes. 

Q. All right. When you filled in that paper who 
did you give it to? 

A. The lady kept it and then she sent me over 
for a physical examination. 

Q. Now, where did she send you for a physical 
examination? [8] 

A. I don’t remember that, sir. 

Q. But where did you go for your physical 
examination ? A. In Sacramento. 

The Court: Some doctor’s office? 

The Witness: Yes. 

Q. (By Mr. Ryan): Do you remember the 
name of the doctor? 

A. No, sir, I don’t. It has been a year ago. 

Q. But it was a doctor’s office in Sacramento, 
separate and apart from the Southern Pacific Com- 
pany depot, is that right? A. Yes, sir. 

Q. Now, did you go to that doctor’s office by 
yourself or with others? 

A. There was several other fellows there, but 
I don’t know whether firemen or not. I was by 
myself. 

Q. You were by yourself? A. Yes, sir. 

@. All right. When did you go to this doctor’s 
office ? 
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A. It was just in the afternoon, about one 
o’clock on the 10th. 

Q. I see, and is that several hours after you 
had been to the other office? Aw Yies,usim 

Q. How long after? 

A. Maybe an hour and a half, something like 
that. 

Q. All right. Now, did this doctor give you a 
physical examination? [9] A. Yes, sir. 

Q. Please tell us what he did? 

A. He examined my legs and arms. 


Q. Were you stripped? A. Yes, sir. 

Q. Completely stripped? A. Yes, sir. 

Q. All right. Now, he examined your legs and 
arms, 1s that right? Awe Wes, sir 


Q. Now, let me ask you this: To come right to 
this point—did you have your left leg injured in 
the war? A. Yes, sir. 

Q. All right. Did the injuries that you received 
in the war leave sears on your left leg? 

A. Wer su 

Q. Would you please show us the scars, if you 
could? I think this is important to bring this out 
now. 

(Witness pulling up pants leg and exhibit- 
ing scars.) 


Q. (By Mr. Ryan): As far as you can. 

A. Didn’t show any more. 

Q. Now—can your Honor see it? Is that a scar 
on the outside of your left leg? A. Yes, Sir. 
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Q. That you got in your war wounds? [10] 

A. Yes, sir. 

Q. All right. And is this long scar here one con- 
nected with the war wound? A. Yes, sir. 

Q. What is this scar from? 

A. Where they had to go in and take pieces of 
bone out and split—cut it open and spread it apart. 

Q. That was a surgical scar? he CS Sir. 

Q. And what made this big sear on the side of 
your leg (indicating) ? 

A. A small piece went in here and come out 
over here (indicating). 

Q. Small piece of what? 

A. Come out here. 

@. Inside your leg? You have a scar that is 
partly visible, your pants hide it? 

A. Yes, sir; it goes up higher. 

Q. How long, approximately, is that scar? 

A. Oh, about one and a half inches, two inches, 
something like that. 

Q. About one and a half inches showing here 
(indicating). Is this where you say a piece of 
shrapnel went in here and came out the other side? 

Eeeeecs, sir. [11] 

Q. Did that break the bone? Aa Yes, sir. 

Q. Now, when you were having your physical 
examination in Sacramento did the Doctor ask you 
how you got those sears on your left leg? 

A. Yes, sir. 

@. What did you tell the doctor? Please tell 
the jury. 
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A. I told him how it happened. He asked me. 

Q. No, you tell us what you told him, the words, 
as closely as you can remember. 

A. He asked me what island I served on. 

Q. Did you tell him? 

A. Served on Guadalcanal. 

@. You served on Guadalcanal ? 

A. From August 7, 1942, until October, 1943, is 
when I got my leg. 

Q. You got that injury in October, 1943? 

A. While sniping up. [12] 

Q. What? 

A. While hunting a sniper. He asked me and I 
told him how it happened. 

@. What happened that you got your leg 
smashed, specifically ? 

A. Well, all of a sudden a couple of 81’s started 
cutting loose and couldn’t get up to get them. 

Q. This is what I mean: Where did the shrapnel 
come from that went through vour leg? 

A. Exploded in the air close to us. 

Q. By mortar? A. Yes, sir. 

Q. <All right. Now, did you tell that to the doc- 
tor? A. Yess 

Q. Did you tell the doctor where the shrapnel 
went through the thigh bone? 

A. He didn’t ask me that question. 

Q. Did you tell him about how you were treated 
and how they fixed that up? 

A. That is all he asked me, just how it hap- 
pened; didn’t ask me any more that I remember of. 
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Q. All right. Did he ask you as to how long you 
were under medical care for that injury? 

A. I don’t believe he did. I can’t remember. 

Q. Now, when you went to this doctor in Sacra- 
mento did anybody from the Southern Pacific Com- 
pany give you a card or a [13] letter to deliver to 
the doctor, or a piece of paper, or anything like 
that? 

A. I believe they did; they give me an envelope, 
sealed, to take to the doctor. 

Q. Yes? 

A. I believe he give me a sealed envelope to take 
back and to the station. 

Q. Pardon me? 

A. I believe the doctor give me a sealed enve- 
lope to take back to the station. 

Q. How long did that physical examination take 
up there at Sacramento? 

A. Just a regular routine examination, approxi- 
mately, about half an hour, or more. 

Q. Did he examine your heart and your 
lungs A. Yes, sir. 

al) and your eyes? A. Everything. 

Q. At that time when this doctor examined you, 
did you have any other scars than these scars on 
your left leg? A. Oh, a scar on my head. 

Q. Is that the scar right here, indicating on the 
forehead in the hair line? A. Yes, sir. 

Q. What was it from, shrapnel? [14] 

im “Yes,acir. 

(). From Guadalcanal? DN SCS SI 
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Q. Did he say he wanted you to tell him about 
that? 

A. I don’t remember, it has been so long. He 
asked me about my leg, I remember that much. I 
don’t think he asked me about my head. 

@. Did you have any other sear on your cheek? 

A. ess: 

Was that also from shrapnel? 

Yes, sir. 

And did you tell him about that? 

IT don’t think he asked me, only about my leg. 
Only about your leg? 

Only about my legs. 

Let me ask you this: After this half hour did 
that doctor give you anything to take to anyone? 

A. I think he gave me an envelope to take back 


O>Orore 


to the station. 

Q. All right, when he gave you the envelope 
what did you do with it? 

A. I gave it to the station master. I don’t re- 
member his name, right there in Sacramento. 

Q. You went back to the main office of the 
Southern Pacific Company in Sacramento? 

A, Wes, Str [5] 

Q. You handed that to the station master? 

ie Wes, sir. 

Q. What did he say when you handed it to him? 

A, Told us to wait around, wanted to give us a 
lecture on rules and regulations. 

Q. Did you wait around for awhile? 
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A. Yes, sir, IT was—a number of fellows was 
there, quite a few fellows. 

Q. Quite a few fellows. All right. And then 
finally did someone come and give you a lecture, as 
vou have expressed it? A. Yes, Sum 

Q. Who was the man that gave you the lecture? 

A. I don’t remember his name. 

Q. All right. And what did he tell you in regard 
to the job of being a student fireman, if anything? 

A. He told us quite a bit of regulations, just 
a few of them, you know, about being extremely 
careful. 

@. Yes? 

A. Like not getting on and off a running train, 
like when—you be sure you don’t slip on the tank, 
just a lot of different things, can’t remember—you 
got a book of regulations here, haven’t you? 

Q. Gave you several books of rules and regula- 
tions, is that correct? A. Yes, sir. [16] 

Q. Now, what, if anything, did he tell you in 
regard to what your duties were when you went to 
work? 

Mr. Dunne: That is objected to as leading and 
suggestive, calling for a conclusion; no objection to 
letting the witness tell what happened. 

Mr. Ryan: That is what I am trying to get at, 
but I want to direct his attention to what I am 


getting 
The Court: Overruled, he may answer. 
The Witness: Wull you repeat that? 


(Question read by the Reporter.) 
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A. Iwas to be a student fireman for two weeks. 
Then if I qualified I would go on regular pay list. 

Q. (By Mr. Ryan): I see. All right. Now, did 
he tell you where you were supposed to work, what 
city ? 

A. Yes, J was supposed to work in the round- 
house at Roseville. 

Q. All right. Did he tell you what you were 
supposed to do when you got to the roundhouse in 
Roseville ? 

A. No, he told me to report back to, I believe 
it was Lonergan, I believe that is his name. 

Q. Then did you report back to Lonergan? 

A. Yes; sir. 

Q. And what did Lonergan tell you? 

A. He told me to report to Tim Farrell. 

Q. Tim Farrell? A. The foreman. [17] 

Q. And did you report to Tim Farrell? 

A. Yes, sir. 

Q. And what time was it that you reported to 
Tim Farrell? 

A. It was 3:59 on August 10th, 1950. 

Q. Now, all this happened on this one day, hap- 
pened in Sacramento, going to Roseville and going 
to the roundhouse ? A. Yes. 

Q. Who was Tim Farrell? 

A. Roundhouse foreman. He was the swing 
shift foreman. 

Q. All right. Now, did Lonergan give you any 
paper or document to hand to Farrell? 

A. He gave me two sheets of paper to sign at 
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the end of each shift. I signed one of them. I was 
hurt before I could sign the other one. 

Q. Do you know what Lonergan’s position is? 
If you don’t know, don’t attempt, but if you do 
know, tell us? A. I don’t know, sit. 

Q.. All right. Now, you say you reported to Tim 
Farrell, the roundhouse foreman, at 3:59 p.m. on 
August 10; is that correct ? A. Yes, sir 

Q. Now, what, if anything, did Tim Farrell tell 
you when you reported to him? 

A. He told me to keep my eyes and ears open 
and learn everything I could about being a [18] 
fireman. 

Q@. All right. Did he assign you to anyone to 
show you what you were supposed to do? 

A. Well, he told me to, if I could, follow these 
fire lighters. They were Spanish fellows, and 
couldn’t—hard to understand their language, but I 
stayed pretty close to them. 

Q. To follow the fire lghters? 

A. Yes, sir. 

Q. You say there were two of them? 

A. Yes, Tony and Bob. I don’t know their last 
names. 

Q. Tony and Bob. All right. Now, did you fol- 
low Tony and Bob around that first day? 

A. Yes, sir. 

Q. And what did Tony and Bob do? 

A. They lit fires, and they lit engines and built 
up steam. 
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Q. Now, when you say Tony and Bob lit fire, 
did they have to get on board locomotives to do 
that? A. Yes, they did. 

@. And would you follow them into the cab of 
the locomotive? A. Yes, sir. 

Q. And were these locomotives locomotives that 
had a fire in them or that were cold? 

A. Some were cold and some weren’t; some had 
up a little steam and some didn’t. 

Q. How would they light the fires? 

A. Well, to light a fire first you check your [19] 
steam, see how much steam pressure is up. Of 
course, I am a student, I didn’t learn much about it. 

Q. I understand that, Mr. Libbey. 

The Court: What he wants you to say, what did 
you observe them doing, what did you see them 
doing ? 

Q. (By Mr. Ryan): What did vou see them 
doing ? 

A. I saw them get oil in the fire box, and they 
light waste, they light it, and have their blower and 
atomizer adjusted just so, have to have so much 
water, so much water in the—the water injector, if 
you inject so much water from the steam—I didn’t 
have much time to learn. 

Q. But where would they put this waste material 
to start the fire? 

A. They throw it in the part where—in the fire- 
box, open the firebox door. 

Q. All right, and did they just throw that in, 
or have a pole to poke into the firebox? 
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They lit it and tossed. 
Pardon me? 

They lit it and tossed it with their hand. 

They lt the waste? A. Yies sim: 
What would the waste be on? 

They light one end of the waste, and the fire- 
box door would be open and they heave it in. [20] 

Q. Would they light it in their hands? 

A. Waste has a little bit of oil on it and doesn’t 
go too fast, light one end of it and have the firebox 
door open and heave it in there. 

Q. All right. Now, how many locomotives did 
they light the fire on that way on that first day? 

A. Qh, let’s see. 

@. Approximately, roughly? 

A. Oh, eleven or twelve, something like that. 

Q. All right. Did you light any of them yourself 
that first day? NS ONO; 

Q. Did you have any further conversations with 
the roundhouse foreman, Tim Farrell, other than 
the one he told you to keep your eyes and ears open 
and learn all you could about firing? 

A. Well, at the end of the first shift he signed 
that one paper. We didn’t have any conversations, 
just signed it. I can’t remember him saying any- 
thing to me. 

Q. I show you a document which is entitled, 
‘‘Authority to pass and instruct student,’’ and 
then down below it seems to be the signature of an 
A. F. Farrell. Is that the document he signed at 
the end of your first day’s work ? A. Yes, sir. 


a 
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Mr. Ryan: I offer this in evidence, your Honor, 
as next [21] exhibit. 

The Clerk: Plaintiff’s Exhibit 2, introduced and 
filed in evidence. 


(Whereupon the document above referred to, 
marked plaintiff’s Exhibit 2, was received in 
evidence. ) 


Mr. Ryan: I would like to read that; it isn’t 
very long, your Honor. 
The Court: Very well. 
Mr. Ryan: Title of this paper is ‘‘ Authority to 
Pass and Instruct Student.’’ 
“Mr. Roger N. Libbey. Occupation, fireman. 
August 10, 1950.’ 


And then in printing is the following: 

““Pilease SGe hat... ........ a nn ; 
student, is thoroughly instructed in the duties 
of the position named and impress upon him 
the importance of thoroughly acquainting him- 
self not only with the duties of that position 
but of any other with which he may be 
entrusted or to which he may aspire. The 
necessity for carefulness, courtesy, reliability, 
loyalty and honesty should be pointed out, as 
well as the advantages that will accrue from 
his getting along pleasantly with his fellow 
workers. At conclusion of student trips with 
you, please fill out and sign the following re- 
pert and forward it to my offiee.”’ [22] 
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And then there is a line and title; it is not signed. 
Then underneath is a form with blocks that are 
filled in. It says: 
“Date, 9/10—”’ 
I suppose they mean 8/10, but it is down here as 
‘9/10, from three to eleven.’’ Then it says: 
“Engine or train, date from ... to’’—it says: 
‘‘Opinion as to fitness for position.”’ 
And under that it says: 
‘*Learning.’’ 


And it is signed A. F. Farrell. 


Q. Now, did you come to work the next day, 
August 11, the day of your accident? 


A. Yes, sir. 
@. All right. And what shift were you on that 
day ? A. Same shift. 


Q. That is 7:59—I mean 3:59 p.m. to 11:59 p.m.? 

A. Yes, sir. 

Q. Now, when you came to work on the second 
day, August 11, did you report to Mr. Farrell 
again ? A. Yes, sir. 

Q. Did you have to present any slip to him this 
time ? A. No. 

Q. All right. When you reported to Farrell on 
the second day did he say anything to you, or did 
you just go to work? 

A. I just started to work. [23] 

Q. All right. Were the same two fire lighters, 
Tony and Bob, working there that day, too? 
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A. Yes, sir. 

Q. Did you follow them around that day? 

A. Yes, sir. 

Q. And what time did the accident happen, by 
the way? A. About 10:30. 

Q. About 10:30 p.m.? 

A. Not approximately, right around there some 
time. 

Q. All right. Say from four o’clock in the aft- 
ernoon up until 9 o’clock at night, let us take that 
period, how many fires and how many locomotives 
did they light? 

A. Oh, approximately about the same as the day 
before. 

Q. That is eleven or twelve? 

A. About that. 

Q. Now, on this second day, did you light any 
fires ? A. I lt some, yes, sir. 

@. How many fires did you light? 

A. About two. 

Q. All right. Now, let us get down to the time 
of your accident. Immediately prior to getting on 
the locomotive upon which you got hurt, what were 
you doing? 

A. They finished lighting all the fires and every- 
thing. The fire lighters told me just to stand around 
and watch and pick up whatever you can learn, 
can’t help you anymore, we have [24] lit all the 
fires and the engines are ready. 

Mr. Ryan: I didn’t get that. May I have it 
read ? 
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The Court: Very well. 


(Record read.) 


Q. (By Mr. Ryan): All right. Now, what hap- 
pened after that time? 

A. I was standing in the corner just looking 
around, you know, noticing things. Peterson came 
along. 

Who is Mr. Peterson? 

He was a hostler there. 

A hostler. Do you know Peterson? 

Yes, sir. 

What is his first name? 

I believe it is Don. I never really knew. I 
always called him Pete. 

Q. Mr. Peterson came along and what did he 
say to you? 

A. He was going to move an engine, asked me 
if I hiked to go with him. 

Q. Now, where was this engine he was going to 
move, where was it located? 

A. Didn’t you say in one? (To Mr. Dunne:) I 
heard him say it was 

Mr. Dunne: That is right, I did say in one. 
Don’t take it from me, I am not sure. 

The Witness: I don’t remember. I was hurt so 
bad and it [25] was dark, I didn’t know the place 
too well. 

Mr. Ryan: I didn’t get all this. 

The Court: He said it was dark and he didn’t 
know the place. You mean you didn’t know which 
roundhouse it was, is that 1t? 


a a 
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The Witness: I didn’t know which stall. I be- 
lieve it was stall one, I don’t know for sure. 

Mr. Ryan: I see. 

The Court: Was it in the roundhouse? 

The Witness: Was in the roundhouse. 

Q. (By Mr. Ryan): Now, those engines that 
are in the roundhouse, are they in individual stalls? 

A. They all have their place, yes. 

@. Yes. And was the engine with the front end 
of it in towards the roundhouse? A. Yes. 

Q. Wall—— 

A. It was inside the roundhouse. 

@. Were there pits underneath them? 

A. Yes. 

Q@. All right. So we all understand this, do you 
know how many locomotives that roundhouse will 
hold? A. JI don’t. 

Q. It is a very long building, with a lot of tracks 
leading up alongside to a wall, is that right? [26] 

A. Yes, sir. 

Q. And then when they back out they back out 
to a round table? A. Turntable. 

@. <A turntable, and then you turn the table 
around and shoot it off whatever track you want to. 
How far is it, say, from the rear of the tender of 
the engine you got on back to the turntable? 

A. Thirty-five, forty feet, something like that. 

@. Very short distance? 

A. It was just a short ways back there. 

Q. Now, when Peterson said he was going to 
move the engine and he said do you want to go with 
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me, did he say anything else about what you should 


do? A. Not that I remember of. 
Q. All right. Now, did you and Peterson both 
get on this particular engine? A. Yes. 


Q. And where did Peterson go? 

A. Well, he was going to be the engineer, the 
hostler—I mean, he was going to move it. 

Q. Did he sit down any place? 

A. He sat down in the engineer’s seat and I sat 
down on the fireman’s seat. 

Q. Now, the engineer sits down on the right- 
hand side as you [27] look forward to the front of 


the engine? A. Yes. 
@. And the fireman’s seat is on the left-hand 
side as you look forward? A. Yes, sir. 


Q. Let me ask you this: Did you do anything 
during the movement of that locomotive? 
A. No, sir, I never touched nothing. 


Q. You touched nothing? A. No. 
Q. Were you in a position to see what was go- 
ing on? A. Yes, sir. 


Q. Were you trying to learn about the move- 
ments of the locomotive? 

A. Yes, sir, I was watching him. 

Q. You were watching Peterson. All right. 
Now, what did Peterson do when he sat down on 
the engineer’s seat box? 

A. He started it in a backward position, started 
to go backwards. 

Q. Yes? A. Moved the engine backwards. 

@. Did he move any throttles or levers? 
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A. I believe the throttle was already set at a—— 

@. Did he move any levers or anything of that 
sort, or did you see that? [28] 

A. Well, he moved the—I don’t know the things, 
I mean, nothing about engines very much. 

Q. <All right. 

A. The lever that makes you go backwards, pull 
it towards you, I learned that much, have to pull 
it towards you to go backwards. 

Q. When he pulled that lever, did the engine 
begin moving ? A, “VWeswein, 

Q. All right. Now, please tell his Honor and the 
Jury what happened then when the thing started 
moving ? 

A. Well, there was a tremendous amount of fire, 
the firebox door was open toward the fireman, and 
a tremendous amount of fire shot out, started burn- 
ing my hand and wrist and caught my shirt on fire, 
my hair started to get on fire, I had, I jumped out, 
the fire had me blocked to go out the back way, the 
way you get out of the—the right way to get out. 

Q. You say the fire had the way you would nor- 
mally go out by the ladder, that was blocked off by 
the fire? 

A. Yes, the fire come out like this (indicating) 
and some of the flames come up in my face and had 
my shirt on fire. It was pretty hot. 

And did you actually get burned? 
Yes, sir. 

And were you treated for burns? 
Yes, sir. [29] 


Pore 
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Q. All right, and where were you burned? 
A. On my arm and knuckles there, still got the 


@. Have you got scars from those burns? 

A. Yes, sir. 

Q. Will you please stand up so that I might 
follow this? I think I should take you down a little 
bit. Careful. 


(Witness in front of the jury box.) 


Q. (By Mr. Ryan): That white scar you see, 
is that part of the burns you got that day? 

A. Yes, sir. 

@. Step down this way. That white scar, is that 
it? Is that correct? § A. Yes, sir. 

@. Now, you say you also had some burns—for 
the record, that is the right forearm. Now, did you 
have any other burns besides that one? 

A. Knuckles 

Q. Have you got scars on that? 

pweeves, sir, in here. 

Q. You mean this place where the skin is glazed 
and white? 

A. Right in here (indicating the knuckles). 

Q. Right in here, one point? 

A. Along the knuckles. The whole hand was 
burned 

@. The Reporter has to get this down and he 
didn’t hear you. Will you say that again? [30] 

A. Well, I was burned here and here (indicat- 
ine), my whole arm was burned, but not what you 
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eall bad, didn’t leave any scars like it did here and 
here. 

@. When you say here and here, 

A. That is on my knuckles. 

Q. You’re describing your knuckles of your 
right hand? A. My wrist. 

Q. And the wrist? 

A. Yes. The skin come off the whole hand, but 
didn’t leave scars. 

Q. The skin came off the whole hand? 

A. You know how skin peels off when it is 
burned. 

Q. Your right hand? A. Wes, cue 

Q. All the skin of your right hand came off? 

A. You know how it peels off. It came off. 

Q. Will you sit down? And you say your shirt 
was burned, is that correct? A. Wesysir: 
And what part of your shirt was burned? 
Well, up around here, around my chest. 
Around your chest? A. My arm. 
Indicating your right arm? 

Yes, sir. [31] 

You said something about your hair? 

My hair was singed. My wife came to see 
me at the hospital. I didn’t know my hair was 
singed. I lost a lot of blood and pretty sick. I know 
when I came to just before I went in surgery she 
said, ‘‘Gee, your hair is burned.’’ [31-A] 

Q. Now, what did you do when this wall of fire 
along the fire—whatever you want to eall it, blocked 
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off your—blocked the way from going down the 
ladder; what did you do then? 

A. I had to jump out or burn up. It was pretty 
hot. 

Q. Was this fire all over the cab or just on your 
side ? 

A. Just on my side, because the fire door was 
open, just propped open with a sand scoop. 

Q. Let me ask you about that. I show you 
Plaintiff’s Exhibit No. 1, is that the type of fire 
door it was? 

A. Is that the consolidated type, isn’t it? 

@. Now, is that the type that it was? 

A. Yes, sir. 

Q. Now, are these levers that are shown in the 
picture, is that on the fireman’s side of the engine? 

eee es,. SIT, 

Q. All right; and is this thing the handle of the 
door? i Ves, sir. 

Q. And when you open the door, does the open 
part of the door go towards the engineer or the 
fireman ? 

A. Well, the door opens this way (ndicating), 
from the left to the right. In other words, the fire 
eould—couldn’t come out his way very easy. 

Q. All right. 

Mr. Ryan: Your Honor, I would like to pass 
this to the [82] jury, if I may. 

Mhes@eurt: All wight. 

(Whereupon counsel passed photographs to 
the jury.) 
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Mr. Ryan: And if it is all right, I will keep on 
asking him questions. 

Q. Now, you say that the way the fire door was 
open the fire couldn’t go over to the engineer’s side, 
is that right? 

A. It was propped open about this far with 
the sand scoop. 

Q. Let’s see—— 

A. About like that, something (indicating). 

Q. About four or five, five—four or five inches, 
would you say? 

A. Yes, sir, towards me, it opens towards the 
left, opens this way (indicating). 

Q. You say there was also something holding 
the door open? A. A sand scoop. 

Q. And what kind of an object is a sand scoop, 
what is that like? 

A. It is kind of like a scoop, you know, with a 
back like this you scoop up—you have seen a scoop. 
About how big is that scoop? 

About this big (indicating). 

You’re indicating about eight inches, maybe? 
Maybe a little bit longer. 

Eight inches or more longer. You say that 
was ‘peepee [33] in to keep the door open? 

A. Yes, sir. 

Q. All right. So when the fire came out it just 
came over in your direction, is that correct? 

A. Yes, sir. 

@. When did you discover that about the door 
being open? 
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A. I noticed it was open, but I didn’t pay any 
attention to it, because I figured it was supposed 
to be that way. 

Q. Did anyone ever tell you that the door was 


not supposed to be open? A. No, sir. 
Q. No one gave you any instructions one way 
or the other on that? A. No, sir. 


Q. All right. Now, I show you a picture of what 
appears to be the interior of a locomotive with a 
sort of a cushion seat a person could sit down on 
with a foot and back rest behind it and certain 
levers and a window right next to the seat and an 
arm rest. Is that a correct and fair representation 
of the seatbox and the window on the fireman’s side 
of the kind of engine you were on that night? 

A. Yes, sir. , 

Mr. Ryan: I will offer that, your Honor, as our 
next exhibit. 

Mr. Dunne: No objection. I assume it is offered 
for the [34] purposes of illustration ? 

Mr. Ryan: Yes, your Honor, my main purpose 
is to show: what the window looks like. 

The Clerk: Plaintiff’s Exhibit 3 introduced and 
filed in evidence. 

(Whereupon the photograph above referred 
to, marked Plaintiff’s Exhibit 3, was received 
in evidence. ) 


Q. (By Mr. Ryan): And then I show you a 
picture taken from the outside looking at a window 
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and does that look, appear to be the type of window 
that was on the engine that you were hurt on? 

A. Yes, sir. 

Mr. Ryan: I offer that as our next exhibit, your 
Honor, and I would like to show those two, if I 
may, to the jury. 

The Court: All right. 

The Clerk: Plaintiff’s Exhibit 4 introduced and 
filed in evidence. 


(Whereupon the photograph above referred 
to, marked Plaintiff’s Exhibit 4, was introduced 
and filed in evidence. ) 


Q. (By Mr. Ryan): Mr. Libbey, how did you 
go out the window? 

A. Well, its kind a hard to remember, it hap- 
pened so fast, but—— 

Q. Well, I mean, could you tell us whether you 
went out feet first? A. Feet first. [85] 

@. Did you climb over the seat and put your 
legs out? 

A. I just made a jump out. I wasn’t—I could 
show you, if I could do it, if I had two good legs 
to show you, I can’t tell you, I just jumped. 

Q. You moved so fast? 

A. I moved so fast, coming fast, your mind is 
working as fast as your feet, sometimes, as your 
actions does. 

@. All right. Where did you land? 

A. On the conerete below. 

Q. On the conerete below. Do you know what the 
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distance is or could you give us an estimate of the 
distance from the sill of the window to the conerete 
floor below? 

A. I ean make a rough euess, I don’t know 
whether it would be right or not. 

Q. All right, what is your estimate? 

A. I would say eleven and a half to twelve feet, 
something like that. 

Q. And what happened to you when you landed, 
how did you land, do you know that? 

A. I landed with most of my weight on the right 
leg. 

Q. Most of the weight on the right leg. 

A. I went backward, laid on my back, my leg 
folded up at the same time. My leg was in a position 
like this, (indicating)—it was bent as far as it 
would go and the femur bone was sticking out about 
that far, a little over an inch. [36] 

Q. It was sticking—were you wearing overalls? 

A. No, I was wearing Levis. 

Q. You were wearing Levis, and was the bone 
sticking out making a hole in the Levis? 

A. It just barely punctured, but I could tell by 
the pain, by feeling it. 

Q. Right around a few inches above the knee? 

A. Right here (indicating). 

Q. I see. And what happened then after you 
fell? Did you lose consciousness ? 

A. No. First, my leg busted, I didn’t notice it 
until after I was on my—flat on my back, I looked 
—first my back hit after my leg folded up, back 
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of my head hit, flat on my back, I laid there and 
my leg was in a collapsed position. I tried to pull 
it back, and then the pain started coming, a dead 
feeling. I noticed my leg was busted, I could see 
where the bone had pierced, broken kind of back- 
ward, I felt it pierced the pants a little bit and with 
the blood it was getting pretty wet, the blood was 
coming, starting to run. 

@. And who was the first one to come to your 
assistance ? 

A. Peterson came right away. He was about, one 
of the first fellows to come there. 

Q. I see. How far, if at all, had the engine 
moved, after you fell? 

A. Just a—maybe a couple of feet. He stopped 
right there [87] and got out. I didn’t know he was 
standing there, because the pain was starting to 
come. 

Q. Now, were you removed to a hospital? 

A. I was taken to a little first aid station there 
and had to eall a doctor. They took me, carried me 
over on a stretcher. It was maybe—they took me 
to a truck in a stretcher. 

@. Yes. 

A. Maybe it was about four or five blocks, some- 
thing like that, to the first aid station. They took 
me out of the stretcher when the doctor came and 
took me in there and put my leg in a splint, straight- 
ened it out and gave me a morphine shot and he 
told me to hold your breath. It was bent like, so 
he pulled it out and straightened it out. 
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Q. Your right leg? 

A. Yes, and put it in the splint. 

Q. Let me ask you this: How was your left leg 
before this accident ? A. Well, it 
Q. Were you able to work with it? 

A. Yes, I held down jobs. 

Q. All right, what job did you have immediately 
before going to work for the Southern Pacific Com- 
pany ? A. I worked at McClellan Field. 

Q. That is McClellan Field, airfield, Army air- 
field near Sacramento? [38] 

A. Yes, sir. 

Q. What did you do at the McClellan Field? 

A. I was a mechaniec’s helper. 

Q. Yes, and how long did you act as a mech- 
anic’s helper at McClellan Field? 

A. May I refer to my notes? I wrote down the 
date of my deposition and I wrote down—and I 
can’t remember them in my mind very good. Is 
that all right? 

Q. I will ask you that question later. I want to 
get a point before recess. Let me ask you this: For 
instance, before this accident, how far could you 


walk ? 

A. TI could walk five or six or seven miles on the 
other leg and think nothing of it. 

@. And you actually 

A. I had at times. I had an automobile, but T 
used to take off walking just for the practice, some- 


times. 
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of my head hit, flat on my back, I laid there and 
my leg was in a collapsed position. I tried to pull 
it back, and then the pain started coming, a dead 
feeling. I noticed my leg was busted, I could see 
where the bone had pierced, broken kind of back- 
ward, I felt it pierced the pants a little bit and with 
the blood it was getting pretty wet, the blood was 
coming, starting to run. 

Q. And who was the first one to come to your 
assistance ? 

A. Peterson came right away. He was about, one 
of the first fellows to come there. 

Q. I see. How far, if at all, had the engine 
moved, after you fell? 

A. Just a—maybe a couple of feet. He stopped 
right there [37] and got out. I didn’t know he was 
standing there, because the pain was starting to 
come. 

Q. Now, were you removed to a hospital ? 

A. I was taken to a little first aid station there 
and had to call a doctor. They took me, carried me 
over on a stretcher. It was maybe—they took me 
to a truck in a stretcher. 

®. Yes. 

A. Maybe it was about four or five blocks, some- 
thing like that, to the first aid station. They took 
me out of the stretcher when the doctor came and 
took me in there and put my leg in a splint, straight- 
ened it out and gave me a morphine shot and he 
told me to hold your breath. It was bent like, so 
he pulled it out and straightened it out. 
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Q. Your right leg? 

A. Yes, and put it in the splint. 

Q. Let me ask you this: How was your left leg 
before this accident ? A. Well, it 
Q. Were you able to work with it? 

A. Yes, I held down jobs. 

Q. All right, what job did you have immediately 
before going to work for the Southern Pacific Com- 
pany ? A. I worked at McClellan Field. 

Q. That is McClellan Field, airfield, Army air- 
field near Sacramento? [38] 

A. Yes, sir. 

Q. What did you do at the McClellan Field? 

A. I was a mechanic’s helper. 

@. Yes, and how long did you act as a mech- 
anie’s helper at McClellan Field? 

A. May I refer to my notes? I wrote down the 
date of my deposition and I wrote down—and I 
ean’t remember them in my mind very good. Is 
that all right? 

Q. I will ask you that question later. I want to 
get a point before recess. Let me ask you this: For 
instance, before this accident, how far could you 
walk? 

A. I could walk five or six or seven miles on the 
other leg and think nothing of it. 

Q@. And you actually—— 

A. T had at times. I had an automobile, but T 
used to take off walking just for the practice, some- 


times. 
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Q. Your left leg was in such a condition you 
could five, six or seven miles? A. Yes. 

Mr. Ryan: Your Honor going to take the recess, 
now ? 

The Court: We will take the midafternoon recess 
for ten minutes at this time. 


(Short reeess.) [39] 


Q. (By Mr. Ryan): Mr. Libbey, you called my 
attention to something during the recess, so I will 
refer back a moment to that physical examination 
you got from the Southern Pacific doctor in Sacra- 
mento. Do you remember that? A. Yes, sir. 

Q. All right. Now in addition to telling him how 
you got your war wound and showing it to him, 
ean you state whether or not you told him any- 
thing in regard to any disability rating that you 
were getting? 

A. I told him I got a disability, yes. 

Q. And were you getting a disability rating from 
the Veterans Administration at that time? 

Yes, sir. 

And how muck was that? 

Ten per cent then. 

Did you tell that to the doctor? 

Yes, sir. 

All right. Now before the recess, also, I was 
going into the type of work you did before going 
to work for the Southern Pacific Company. Now 
you told us it was August 9th, 1950, that you made 
application for a job as a fireman with the S. P. 
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What was the last day you worked for McClellan 
Field as a mechanic’s helper ? 

A. I believe it was in August, August 8th. 

Q. August Sth. All right. Now, how long did you 
work as a [40] mechanic’s helper for McClellan 
Field? 

A. I went to work the last part of February of 
1950. 

Q. Did you work continuously from the last part 
of February, 1950, up to August 8th, 1950? 

A. Yes, sir. 

Q. That’s a little over five months, is that 
correct ? A. Yes, sir. 

Q. All right. Now, what kind of duties did you 
do as a mechanic’s helper at McClellan Field ? 

A. I would overhaul Pratt & Whitney engines 
and Wright Cyclones—— 

Q. Pratt & Whitney airplane engines? 

A. Yes. 

@. And what else? 

A. Allison and Curtiss-Wright engines. 

Q. Yes; and was that light work or was it heavy 
physical work? 

A. It took quite a bit of strength. You had to 
stand up all the time, just about, and—— 

And how many hours a day did you work? 
Eight hours. 


Most of it standing up? A. Yes, sir. 
Handling wrenches? A. Yes, sir. [41] 
Heavy wrenches? A. Yes, sir. 
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I will put it this way. How far did you get in 
school ? 

A. I went to the second year of high school. 

Q. Where did you go to high school? 

A. Near Fair Oaks, California. 

Q. That is, Fair Oaks, up near Sacramento, in 
Sacramento County? A. Yes, sir. 

Q. Not far from Roseville? 

A. Yes, sir. The high school is San Juan, was 
the name of it. 

Q. You went up there two years, went through 
two years of high school ? A. Yes, sir. 

Q. Did you ever graduate from high school? 

A. No, sir. 

Q. Did you ever have a job as a clerk in your 
whole life? A. No, sir. 

Q. Did you ever study accounting or clerking? 

A. No, sir. 

Q@. What did you do after finishing—did you 
finish the second year of high? 

A. No, sir, I didn’t finish all that year. [42] 

Q. What did you do; where did you go from 
high school ? 

A. I joined the marine corps in 1941. 

@. What was the date that you joined the marine 
corps ? A. December. 

Q. December what? A. 12th. 

Q. December 12th, 1941; how old were you at 
that time? 

A. I believe I was just eighteen years old. 
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Q. All right. Now did you go right from the 
middle of your second year of high school into the 


marine corps? A. Yes, sir. 
Q. All right. Now how long were you in the 
marine corps? A. Up until August 18, 1945. 


Q. Were you discharged from the marine corps 
on or about that date, August 18th, 45? 


A. Yes, sir. 
Q. All right, and what kind of a discharge did 
you get? A. M.D.—medical discharge. 


Q. A medical discharge. At the time of your dis- 
charge from the marine corps on August 18th, 1945, 
were you able to get around without the aid of 
crutches, or were you still using crutches? 

A. I walked on crutches for a little while, then 
I threw them away. 

Q. All right. Now what is the first job you got 
after getting [43] out of the marine corps? 

A. On January, 1946, I went in the Army Trans- 
portation Corps under Merchant Marine, what it 
was. 

Q. The Army Transportation Corps; you mean 
from Fort Mason? 

A. Pedro then was our shipping out base. 

Q. Was that the United States Army Trans- 
port 

A. Well, they had two transportation bases, but 
I shipped out of Pedro first. 

Q. By ‘‘Pedro’’ you mean San Pedro, Cali- 
fornia ? A. Yes, San Pedro, California. 

Q. All right. Now what ship did you go out on? 
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A. The Sea Barb. 

Q. The Sea what? 

A. The first one was the Charles A. Stadford, 
first ship. 

Q. Well, let me put it this way. I am not so 
much interested in the name of the ship; how long 
were you in the United States Army Transport 
Service ? 

A. Up until 1947. May I refer to some notes 
here ? 

Mr. Ryan: May he, your Honor? He has a bad 
memory, and he made some notes. 

The Witness: I have the dates on these. 

The Court: All right. 

Q. (By Mr. Ryan): From your notes, then, 
please give us the dates that you were in the army, 
the U. 8S. Army Transport Service. [44] 

A. January, 1946, until the latter part of 747. 

Q. The latter part, all right. Now, what job 
did you hold on board these ships ? 

A. Iwasa wiper in the engine room. 

Q. Nowa wiper in the engine room? 

A. Then I was a deck crewman, ordinary sea- 
man. 

Q. Ordinary seaman in the deck department. 
w®. Wes, sim 

Q. All right. Now, what were your duties, gen- 
erally speaking, as a wiper in the engine room? 

A. It worked, I cleaned floor plates and painted 
boilers and things like that. Didn’t monkey with no 
mechanical works of any kind. 
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Q. And asa wiper, can you state whether or not 
you were required to get into cramped spaces ? 

A. Yes, sir, we had to paint the deck, floor 
plates and such as that. 

Q. floor plates behind machinery in the engine 
room? ECS, S11", 

Q. All right. And then, you say part of the time 
Was as an ordinary seaman. What were your duties 
there? | 

A. I would chip paint and secure stores, stow 
away lines and all kinds of things. 

Q. All right. Say, incidentally, did you hurt 
that left leg again while you were in the army 
transport service? [45] A. Yes, sir. 

Q. And where was that? Where did that occur? 

A. I had a small storm off on Inchon, Korea, 
and I fellfrom one deck to the next. 

@. When was that? 

A. In September — pardon me; in August of 
1946. 

Q. Of August, 1946. And what injury did you 
suffer to the left leg ? 

A. I fractured my knee joint. 

Q. Fractured your knee joint? 

ie Yes, sir. 

Q. And were you hospitalized for that? 

A. Yes, sir, I went to the 29th Field Hospital, 
just out of Seoul, Korea. 

Q. That is a United States army hospital near 
Seoul, Korea? 
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A. Yes; it was a Korean, but they made it into 
an American hospital. 

Q. It was an American hospital with American 
doctors, is that right ? 

A. American nurses and doctors, yes. 

Q. All right, and how long were you in that 
hospital in Korea? 

A. Qh, let’s see. I left there in the latter part 
of ’46. 

@. And was your leg in a cast? 

A. They took me out of the cast just before I 
come home. [46] 

Q. All right. And did you recover from that in- 
jury? A. Yes, sir. 

Q. All right, and after you recovered from that 
injury did you continue working up until the latter 
part of ’47 for the army transport service ? 

A. Yes. 

Q. Now after that knee injury, what job did you 
hold with the army transport service ? 

A. I still hold my ordinary seaman’s and my 
wiper’s, but I worked out of Fort Mason up until 
the latter part of that year, down there. 

Q. And what type of work did you do at Fort 
Mason? That is here in San Francisco ? 

A. Yes. 

Q. What type of work did you do there? 

A. Oh, I helped unload stores on trucks and 
supplies and stuff like that. 

Q. Doing sort of stevedoring work ? 

A. Yes, sir. 


us. Roger N. Libbey 83 


(Testimony of Roger Norman Libbey.) 

Q. All right. Or packing things on board ship? 

A. Yes. 

@. Were these heavy crates that you would 
carry? 

A. Yes. We used to load them into nets, and 
they would hoist them up on the crane into the hold. 

Q. Were you able to do that work ? [47] 

A. Yes, sir. 

Q. All right. Now after leaving the army trans- 
port service in the latter part of 1947, what was the 
next job you held? 

A. Well, in March I worked for Sacramento 
Box. I was a laborer, handling lumber. 

Q. For Sacramento who? 

A. Sacramento Box, in Sacramento. 

Q. All right. 

A. (Continuing): I worked there March and 
April of 1948. 

Q. And you say you were a laborer ? 

A. Yes. 

Q. What type of work were you required to do 
there? 

A. Handling lumber, loading and unloading box- 
cars, trucks and things like that. 

Q. More or less stevedoring work again? 

Ae Y es. 

Q. Isee. And then what did you do? 

A. Then I went to a logging camp and ‘puiled 
green chain, handled green lumber up there. 

Q. Where was this lumber company? 

A. Pino Grande, above Placerville. 
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A. Yes; it was a Korean, but they made it into 
an American hospital. 

Q. It was an American hospital with American 
doctors, is that right ? 

A. American nurses and doctors, yes. 

Q. All right, and how long were you in that 
hospital in Korea? 

A. Qh, let’s see. I left there in the latter part 
of 746. 

@. And was your leg in a cast? 

A. They took me out of the cast just before I 
come home. [46] 

Q. All right. And did you recover from that in- 
jury ? tee Wes sir. 

Q. All right, and after you recovered from that 
injury did you continue working up until the latter 
part of ’47 for the army transport service ? 

A. Yes. 

Q. Now after that knee injury, what job did you 
hold with the army transport service ? 

A. I still hold my ordinary seaman’s and my 
wiper’s, but I worked out of Fort Mason up until 
the latter part of that year, down there. 

Q. And what type of work did you do at Fort 
Mason? That is here in San Irancisco ? 

Ay, Mes: 

@. What type of work did you do there? 

A. Oh, I helped unload stores on trucks and 
supplies and stuff like that. 

Q. Doing sort of stevedoring work? 

A. Yes, sir. 
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Q. All right. Or packing things on board ship? 

A. Yes. 

Q. Were these heavy crates that you would 
carry ? 

A. Yes. We used to load them into nets, and 
they would hoist them up on the crane into the hold. 

Q. Were you able to do that work? [47] 

pee es, Sir. 

Q. All right. Now after leaving the army trans- 
port service in the latter part of 1947, what was the 
next job you held? 

A. Well, in March I worked for Sacramento 
Box. I was a laborer, handling lumber. 

Q. For Sacramento who? 

A. Sacramento Box, in Sacramento. 

Q. All right. 

A. (Continuing): I worked there March and 
April of 1948. 

Q. And you say you were a laborer? 

A. Yes. 

Q. What type of work were you required to do 
there? 

A. Handling lumber, loading and unloading box- 
ears, trucks and things like that. 

Q. More or less stevedoring work again? 

me, Yes. 

Q. Isee. And then what did you do? 

A. Then I went to a logging camp and pulled 
green chain, handled green lumber up there. 

Q. Where was this lumber company? 

A. Pino Grande, above Placerville. 
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Q. What is the name of the place? 

A. Pino Grande. It is above Placerville. It is 
a logging camp up there. 

Q. And was that laboring work? [48] 

A. Yes, sir. 

Q. Incidentally, were you hired as a laborer? 

A. Yes, sir. 

Q. All right, and what did you have to do as a 
laborer up there? 

A. We would handle the green chain. 

Q. What? A. Handle green lumber. 

@. Handle green lumber; please tell us what 
you mean by the term ‘‘handling green lumber’’; 
what did you do with it? 

A. There is a chain there of lumber of different 
grades, and you have to take a different size of 
board and put it in its pile and put a different size 
in the other pile. It is all green lumber, just after 
it comes off the saw. It is already cut. 


Q. Was this a sawmill? A. Yes. 

Q. Oh, I see. And how long did you work at 
that? A. Let’s see. April until June. 

Q. April until June of 1947? A. 1948. 

Q. What? A. 1948—April until June. 


Q. All right. Now without going into all the 
details, from June 1948, up until the time you went 
to work for McClellan [49] Field, which was in 
February of 1950, what did you do in the mean- 
time ? 

A. Well T—you want the job after I left the last 


one, don’t you? 
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Q. No, I don’t want the name of each company 
you worked for, but I mean, please tell us the type 
of work you did? 

A. Just labor work, such as lumber work, saw- 
mills. 

Q. Sawmills. Any other? 

A. Sometimes digging ditches when I could get 
a job. 

Q. Digging ditches? A. Stuff like that. 

Q. Did you do that very long? 

A. Well, there’s one place here I worked several 
months. I worked for a mortuary outfit. 

Q. Well, I mean, about digging ditches; how 
long did you do that? 


A. Oh, approximately about three months. 
Q. And was that witha pick and shovel ? 
A. Yes, sir. 

Q. Hight hours a day? Yes, sir: 
Q. 


And would your left leg, the one that you 
had the war wound in, would that permit you to 
carry on that work? 

A. No, I used to shovel with it; I mean, I used 
it for a shovel leg. [50] 

Q. I mean, you were able to work even though 
you had that shell wound? acc esir, 

Q. I-see, all right. 

My brother said to clarify that work for the 
mortuary. Is it true that the mortuary job was 
where you were digging ditches where they were 
going to build a building? 
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A. Yes. No, I wasn’t going to build a grave- 
yard; they were just going to build a new place. 

Q. Allright. Thanks. All right now, let me ask 
you this. How much money did you earn when you 
worked for the transport service? 

A. About $300 a month. We got mine bonuses 
over the 108th Meridian. They paid mine bonuses 
in different waters we was in. 

@. How much—what was your basic rate of pay 
or what would it have been had you not been in- 
jured as a fireman, locomotive fireman, for the 
Southern Pacific? 

Mr. Dunne: That is objected to as incompetent, 
irrelevant and immaterial and purely speculative. 

Mr. Ryan: I submit to Your Honor that if he 
hadn’t had this accident, presumably he would have 
been a fireman. 

Mr. Dunne: ‘There is no such assumption. 

The Court: It is speculative, though. That 
would require guessing at that. [51] 

Mr. Rvan: You mean about his base rate of pay, 
so much an hour? 

The Court: Well, it still would be speculative, 
because that wasn’t what he was doing at the time. 

The Witness: I couldn’t answer it anyway, be- 
cause I don’t know. 

The Court: Well, that solves the question. 

Q. (By Mr. Ryan): Getting back a moment to 
when Peterson told you he was going to take out 
this locomotive, what was your purpose in getting 
on that locomotive? 
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Mr. Dunne: That is objected to as incompetent, 
irrelevant and immaterial. Well, I will withdraw 
the objection; no objection. 

A. Well, I figured [ could learn something I 
hadn’t learned before. 

Q. (By Mr. Ryan): You figured you could 
learn something about what? 

A. About locomotives. I mean, not only my fir- 
ing, but operating it. 

The Court: Well, it is pretty obvious, isn’t it, 
Mr. Ryan? 

Mr. Ryan: All right. 

Q. (By Mr. Ryan): Now let me ask you this. 
Were you moved to a hospital in Sacramento ? 


A. Yes, sir. [52] 

Q. What hospital were you moved to? 

A. Mercy Hospital. 

Q. And how long were you there? 

A. I was removed the next day about noon time. 
Q. That would be October 12, 1950? 

Mr. Dunne: August. 

Q. (By Mr. Ryan): JI mean August 12th? 

A. August 12th. 

Q. Thanks. All right. Now, what treatment, if 


any, did they give you at the Merey Hospital in 


Sacramento ? 
A. Well, they give me some blood plasma. 


Q. Blood plasma? 
A. And some more morphine. Then they knocked 


me out and put a body cast on, set my leg and put 
it in the body cast. 
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Q. All of that was done at the Mercy Hospital? 

A. Yes, sir, that night. 

Q. Yes. And was that a plaster of paris cast 
that was put on you? A. Wesheir: 

Q. What portion of your body did it cover? 

A. Well, my left leg from the knee to the hip, 
clear across, and covered this whole leg, foot and 
all (andicating). A spy cast is what they call it. 

Q. Up to your stomach? A. Yes, sir. [68] 

Q. All right. Now you say the next day you 
were moved, and where were you moved to? 

A. The Southern Pacific Hospital here in Frisco. 

Q. The Southern Pacific General Hospital in 
San Francisco? A. Yes, sir. 

Q. All right. Now how long were you at the 
Southern Pacific General Hospital on the first oc- 
casion ? 

A. Up until October 16th, I think was the date. 

Q. October 16th. Now what was done for you 
when you first got to the Southern Pacific Hospital 
here? 

A. Well, first I was given some more blood. 

Q. More blood? 

A. Yes. And then they set my right arm, which 
they thought was fractured. It was swollen pretty 
bad. They doctored the burns and set my right arm 
in, not a splint, but just—I guess they call it a 
splint, just to keep it there until they x-rayed it 
and found out if it was busted, if it was fractured, 
which it wasn't. 
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@. You say they treated the burns; how did they 
treat the burns? 

A. Just put salve on my right hand. 

@. And what do they do—did they leave that 
east on that they put on at the Mercy Hospital, or 
did they take that off ? 

A. Well, I don’t remember it exactly. I think 
it was about the 14th, the date, that they knocked 
me out again and put me [54] in traction. They 
removed the cast. 

Q. They removed the cast? A, Yes. jiu. 

Q. And when you say they put you in traction, 
what did they do? 

A. Well, they put a pin through my leg here 
(indicating). 

Q. A pin through your leg? 

A. Swung up over an iron contraption and had 
weights in the back. In other words, they was try- 
ing to stretch my leg, pull it in place. That’s the 
only way they set it; they didn’t operate it, just 
pulled it in place until the bones snapped in place, 
and then put me ina cast. 

Q. That pin; was that put through the bone be- 
low your knee or above your knee? 

A. Below, below my knee. 

Q. And did they put, not chains but wires to 
that ? 

A. Yes, they had kind of an affair there, I 
guess—it hooked on the side with wires, a cable 


attached to it, running 
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Q. Do you know how much weight they had on 
this traction? 

A. Approximately about thirty-five to thirty- 
eight pounds, something like that. 

Q. Now how long were you in traction ? 

A. About seven and a half weeks. 

@. And during that seven and a half weeks were 
you continuously in traction? A. Yes. [55] 

Q. They never took off the weights? 

A. They couldn’t, because the leg would jump 
back out of place. 

Q. When you say the leg was out of place, was 
there any bowing to it? 

A. Now you are asking me some questions, sir, 
I can’t answer, except it was all broke to pieces and 
they wanted to stretch it back in place. They 
couldn’t operate because I had infection. I had a 
big hole where the femur bone went through, and 
it was infected. They had to swab it out every day 
until it healed. 

Q. And 

A. (Continuing): And they couldn’t operate. 

Q. How long did they have to do that? 

A. Pardon? 

Q. How long did they have to swab it out every 
day ? 

A. They was still doctoring it after I come back 
home from there in the wheel chair. They took it 
out of the cast. Well, they doctored up until even 
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after the cast was on. They had a little hole eut in 
the side where they would swab it out every day. 

Q. When did they put a cast on at the Southern 
Pacific Hospital ? A. Let’s see. 

Q. Well, I don’t mean the date, but that was 
after they were through with the traction? 

A. After about, eight weeks later, after traction 
about. [56] 

Q. I see. After about seven and a half weeks 
of traction, then a second cast was put on you; is 
that correct? iN; Wes. sir, 

Q. All right. Now what kind of a cast was put 
on this time? 

A. Plaster of paris, the same thing—a spy cast. 

Q. <A spy ?—— 

A. A spy cast, from this leg up to my waistline, 
and the whole foot and leg of the right leg. 

Q. And you say this leg—you are referring to 
the left leg from the knee up to your waistline? 

A. Yes, sir. 

Q. And the right leg, the entire right leg up to 
your waistline? 

A. Yes, sir, the foot and all. 

Q. Now were your legs together when you were 
in that cast or were they spread apart? 

A. About like this (indicating with arms). 

Q. And about how long did they have that 
spread cast on you? 

A. Oh, all the time until they—they moved— 
let’s see. They had it all the time up until after 
Christmas, and then they took me out of the cast. 
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Q. It was after Christmas of 1950? 

A. Yes. 

Q. Last Christmas? A. Yes. [57] 

Q. And when they took that cast off, did they 
ever put another one on? 

A. Well, they sent me home in a split cast, but 
I had reported back. See, when I went home on 
October the 16th, in a wheel chair, got out of bed 
a few days before that in a wheel chair. 

I see. You were sent home in a wheel chair? 
Yes, sir. 

On the train and all? 

No, I was driven home. 

Oh. But did you take the wheel chair home 
with you? 

A. Yes, sir; it was a folding GI chair. 

Q. All right. And were you given a leave of 
absence ? A. Yes, sir. 

Q. For how long? A. Six weeks. 

Q. And during that six weeks leave of absence 
while you were home, did you have the cast on all 
the time? A. All the time. 

Q. Were your legs still spread? 

A. Yes, sir, I laid right in bed. 

@. Were you in bed all the time? 

A. Yes, sir. 

Q. Were you in bed all the time you had the 
cast on? 

A. Sometimes they lifted me into the wheel chair 
and taken me [58] outside in the sun and wheeled 


OFPore 


around. 
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Q. I see. All right. Now what happened then 
after that six weeks leave of absence? 

A. Well, about Thanksgiving time, I went back 
to the hospital. I was driven back by my brother- 
in-law, and they removed the cast, X-rayed it and 
said I needed another cast. Put me right back into 
the plaster of paris and sent me home again. 

Q@. Isee. And how long were you in the hospital 
on the second time? A. About six days. 

Q. All right. Now during that period, did they 
put the same type of a cast on that they had before ? 

A. Yes, sir. 

@. Were your legs still spread like you have 


indicated ? iN, SES) Sun: 
Q. All right, and they sent you home in a wheel 
chair again? om Yes, sit 


Q. When you got home, did you have to go to 
bed or were you able to be up? 

A. I had to go to bed right away and I got up 
maybe a couple of times a day to get some sunlight 
or something. 

Q. And you wore that cast, as you told us be- 
fore, until after Christmas; is that correct? 

A. No—yes, sir. 

Q. That is, three casts; are those all the casts 
that you have [59] had? 

A. Well, I had the cast that was put on in 
Merey Hospital 

Q. That is one; and one that you had on after 
you got out of traction would be two? 

fee Yes, sir. 
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Q. And the one that you had put on while you 
came, when you came back from your leave of 
absence would be three. Were there any others? 

A. No; after I come back after Christmas, why, 
they split the cast. 

@. They split the cast? How? 

A. And took me out of it, lifted me out of it on 
the X-ray table, X-rayed it and put me back in the 
same split cast, taped it together and sent me home. 

@. Oh. And was it the same cast that you had 
before your legs—with your legs spread out? 

A. Yes, it was taped back together. 

Q. Yes. And you say that was after Christmas? 

A. Yes, sir. 

Q. All right. Well then, how long did you re- 
main in the cast after they put you back in it again? 

A. Well, he said, he either phoned me or said 
for me to phone him. So my brother-in-law phoned 
him. He says we could take off the cast. 

The Court: When was that? [60] 

The Witness: After Christmas. 

Q. (By My. Ryan): Well, how long after 
Christmas ? 

A. Qh, let’s see. About a couple of weeks, some- 
thing like that. 


Q. Couple of weeks, all right. And have you © 


worn a cast since then? A. No, sir. 

Q. All right. Now here it is July, 1951. How 
many times have you been in the Southern Pacific 
Hospital this year, 1951? 
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A. Well, six weeks later I went back for an 
X-ray. 

Q. Well, were you ever at the hospital for any 
length of time? A. No, just for an X-ray. 

Q. Just for X-rays and check-ups? 

A. Yes, sir. 

Q. All right, and right at the present time are 
you under leave of absence from the hospital ? 

A. Yes, sir. 

Q. When was the last time you were in the 
Southern Pacific Hospital? 

A. About two months ago. 

Q. How long a leave of absence were you given? 

A. Two months. 

Q. And were you supposed to be back right now 
or at the time of the trial? [61] 

A. Yes, I was supposed to report there now. 

Q. Pardon me? 

A. I was supposed to be up there now. 

@. Right now. And you intend to report back 
after the trial; is that right? A Vices siie 

Q. All right. Now have you ever done any work 
since this accident? A. No, sir. 

Q. Now let me ask you this: Did you ever suf- 
fer much pain following, immediately following the 
pain, or the accident, rather? A. Yes, sir. 

Q. And where did you have the pain? 

A. Right in my femur, and in my knee (indi- 
eating). 

Q. And are you talking about your right leg? 
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A. Yes, sir, and in my back, in back of my head 
and in my back here (indicating). 

Q. What part—you are pointing to your low 
back? A. Right across here (indicating). 

@. Below the belt line or above it? 

A. Right just above the belt line. 

Q. All right. Now let me take the pain in your 
right leg. You say pain in your femur; now what 
part of your femur or thighbone? [62] 

A. Right where it was busted, around the area 
it is kind of hard, kind of dead-like, where the bone 
went through the flesh. 

Q. Have you got scars there? May I see that, 
please, if I could? 


(Witness raised pants leg on right leg and 
exhibited scars to jury.) 


Mr. Ryan (Continuing): Now I point out these 
two holes you see here. What made those scars? 

A. The pin, where the pin went throngh. 

@. That is where the pin went through, and 
then what is this scar on the outer side of your 
right leg just above the knee? 

A. That is where the bone went through. 

Q. That is where the bone went through. Now 
when you say—do you have any pain there today? 

A. It hurts right around here. 

Q. And by ‘‘around here,’’ you are indicating 
around the scar where the bone broke through ? 

A. And in my knee right here it hurts quite a 
bit. in here (indicating). 
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Q. And does that pain come and go, or is it 
constant ? 

A. Well, it aches, oh, when the weather changes, 
when it gets cold it aches more. But it aches like 
when I sit here, the leg kind of gets stiff. 

®. Is your leg stiff? 

A. Oh, it won’t bend but about like that (indi- 
eating). 

Q. Is that all you can bend your knee up 
towards your buttocks? [63] 

A. ‘That is forcing it. 

Q. That is forcing; does it hurt when you do 
that? A. Right in here (indicating). 

Q. All right. Now how about the strength of 
that leg? Have you got any strength in it? 

A. What do you mean? 

Q. Well, I mean, can you walk—how far can 
you walk today? You used to walk seven miles 
before the accident? A. Not very far. 

Q. About how far could you walk, a couple of 
blocks ? 

A. A couple of blocks. I get pretty tired at the 
end of two blocks. 

@. Have you ever walked an awful lot more 
than that, or more than that at all? AS No, 

Q. Since the accident? 

A. That is the most I have tried to walk. 

Q. Did you have to use crutches when you first 
got rid of the casts? ‘AE PY essia 

Q. How long did you use crutches? 

A. I got off crutches in the latter part of March. 
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Q. Latter part of March? A. Yes. 
Q. And after discarding the crutches, did you 
ever have to [64] use a cane? A. Yes, sir. 


Q. I notice you don’t use a cane today, do you? 

&. No: 

@. When did you diseard the cane? 

A. Oh, about the last time I was down at the 
hospital, the doctor told me to try my best to walk 
without it. 

Q. And have you been doing that or trying to 
do that? 

A. Yes, I walk with it once in a while, like, if 
I am downtown or if I am walking, you know, to 
geo to a show or something like that. 

Q. Who was your chief doctor at the 8S. P. Hos- 


pital ? A. McRae and Dr. Flynn, Dr. Shortes. 
Q. Who? A. Dr. Shortes. 
Q. Dr. Shortes? Ame Yes: 


Q. All right. Now let me ask you this: Do you 
walk with any limp? 
A. Yes, this leg is shorter than the other leg. 
Q. Have you done anything to try to compen- 
sate for the shortness of the right leg? 
T had my heel built up by 
You had—I see. You had that heel built up? 
It is not tall enough yet. [65] 
It isn’t? 
(Shaking head in the negative.) , 
Now can I see the other heel? (Hxamining.) 


Propo 


I see. 
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Mr. Ryan: With your MHonor’s permission, 
would you show how you ean walk? 

The Court: Well, of course he has already done 
that in coming to the stand. 

Mr. Ryan: Thank you. That’s correct, your 
Honor. 

Q. (By Mr. Ryan): Let me ask you this. Could 
you do this? Could you walk up a flight of stairs 
with one leg after the other on stairs (indicating) ? 

A. No. | 

@. How do you climb up a flight of stairs? 

A. Well, put one leg ahead of the other one. 

Q. Do you have to start with any particular leg? 

A. Well, I start with my left leg, most of the 
time, because it 1s stronger. 

Q. Is that the reason you start with the left 
leg, because it is stronger? 

A. It is stronger. I mean, I might fall down 
otherwise. 

Q. Have you ever fallen down through the weak- 
ness of your right leg? 

A. A couple of times my leg give out on me. 

Q. What were you doing at the time? 

A. Oh, you know how a weak joint is; some- 
times it just gives [66] out on yon. 

Q. I see. Have you ever tried to do any work 
around the house? A. No. 

Q. Don’t help your wife? 

A. Ihave sat down and peeled spuds and things 
like that and helped her. 


100 Southern Pacific Company 


(Testimony of Roger Norman Libbey.) 

Q. Helped your wife cook. Now do you wash 

dishes for her? 

Sit down when I wash dishes for her. 

Are you able to stand for any length of time? 
Not for any length of time. 

How long can you stand? 

A few minutes at a time. 

A few minutes. You mean less than five 
minutes ? 

A. Yes. You see, the leg has got a bow in it 
like that, and it won’t straighten out. You see, like 
the other leg is straightened out, it won’t straighten 
out. In other words, I have to—if I don’t raise my 
foot up like this, if I put it clear down like this, it 
throws my hips off (indicating). I can’t stand 
erect unless I just stand on this leg and hold this 
leap: 

Q. When you walk, as far as your left leg is 
concerned, do you have to walk on the ball of your 
foot or on your toes? A. Yes, sir. 

Q. Why is that? 

A. Well, it is shorter than the other leg. I have 
to walk [67] like that or else my hips would be— 
I wouldn’t be level. It throws this hip back like that. 

Q. And does that throw you off balance in 
walking ? A. Yes, sir. 

Q. Now I want to ask you about that bowing. 
You have indicated on your right leg that bowing, 
and by ‘‘bowing,’’ do you mean that the thighbone, 
instead of being straight, goes out in the shape of a 
a bow, like a bow and arrow? 


OPOPop 
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A. That—it tips like that (indicating). You can 
see, when this is straight, it tips off like that. See, 
this is straight here, and it tips. 

Q. All right. Now in recent months, take the last 
four or five months, has there been any improve- 
ment in that bowing condition? I mean, has it gotten 
any straighter? 

A. No. The bone is healed, the doctors told me, 
well, at the S. P., several doctors told me that it 
was just such a bad fracture, that it is the way it 
would have to be healed. They couldn’t set it no 
better. 

@. I see. Oh, yes. What is the condition of your 
back? You mentioned something about pain in your 
back ? 

A. Well, when I straighten up a lot, like that, 
it hurts right across here (indicating). 

Q. When you straighten up? 

A. Yes, sir. 

Q. Does it hurt you when you bend away [68] 
over? 

A. If I bend over, it does, right across here (in- 
dicating). 

Q. All right. Now is that a constant pain or does 
that come and go? 

A. Oh, only if I straighten up like that, it hurts 
through here. And if I bend over, it hurts through 
there. 

Q. Did you have that before this accident? 

A. No, sir. 
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Q. Can you sit for any length of time without 
discomfort? I notice you have been on the stand for 
almost half an hour or so. 

A. Well, my legs get stiff. It gets kind of stiff, 
and I keep shifting around like this (indicating). 

Q. That helps you, helps you, shifting around? 

A. Helps me, yes. 

Q. Can you shift—can you sit long without shift- 
ing around ? A. No. 

Q. What happens? What do you feel? 

A. This leg seems to get real stiff, like, and all 
the feeling goes out. The feeling goes out of my toes, 
gets kind of stiff-like. 

@. You say you have a place in your, or your 
toes, rather, where there is no feeling? 

A. They get kind of stiff, kind of cold. Ever hit 
your elbow and it went dead or you put your hand 
in a certain position, it kind of goes dead. [69] 

Q. Well, is that condition one that exists all the 
time, or just when you sit too long? 

A. Just when I sit in a certain position or a 
certain length of time. 

Q. How about the feeling of your leg? Is there 
any change in that? 

A. It feels dead right around this area, and if 
TI lay my hand on it, it hurts. 

Q. It hurts? 

A. If I force it—I can straighten it out like 
that, and you ean feel it right here. It hurts right 
in the knee quite a bit. | 
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Q. All right. And what has been your condition 
as far as nervousness is concerned, or lack of ner- 
vousness ? 

A. Been pretty nervous ever since. Even my 
wife told me the other day, I was a lot more nervous 
ever since the accident than I was afore. 

Q. Well, how were you after you had that war 
wound and when you got back to the States, when 
you got out of the hospital? 

A. I was nervous for a while, but after I come 
back from the Army Transport, I seemed to be 
all settled. 

@. And then your old nervousness came back 
again ? 

A. (Nodding head in the affirmative.) 

Q. All right. How much were you earning as a 
mechanics’ helper at McClellan Field? [70] 

A. $1.28 an hour. 

Q. And how many hours a day did you work? 

A. Eight hours. 

Q. How many hours a week? 

A. Sometimes we would get a little overtime on 
Saturdays, mostly five days; sometimes I worked 
five and a half, six days. 

Q. And what did you get for overtime? 

A. Time and a half. 

Q. When you were giving up the job at McClel- 
lan Field to get the job as a fireman for the South- 
ern Pacific, locomotive fireman, did that pay more 
money ? A. Yes. 
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Mr. Dunne: That is objected to as incompetent, 
irrelevant and immaterial. 

Mr. Ryan: Well, your Honor, I want to show 
that he had a right to advance himself if he can, 
and whether or not he is trying to seek advance- 
ment. 

The Court: That is speculative, Mr. Ryan. 

Q. (By Mr. Ryan): Well, anyway, you left the 
Field and tried to go with the Southern Pacific? 

A. So I could make more money. 

@. Pardon me? What did you say? 

The Court: Well, he has already answered that, 
Mr. Ryan. 

The Witness: I thought I could make more 
money. J mean, I couldn’t hardly support my 
family with the money I was making. [71] 

The Court: What did you average at McClellan 
Field? 

The Witness: About $190 a month. That’s all. 
You can’t hardly live with that. We had a baby 
was due, and I had to pay the hospital bill, and it 
kind of worried me. 

Mr. Ryan: All right, that’s all. 


Cross-Examination 
By Mr. Dunne: 


Q. Mr. Libbey, you were wounded during the 
war in the latter part of 1945, is that correct? 

A. °43, 

Q. 7°43. And you were sent then to a Marine or 
Army or Navy Hospital? A. Yes; sir: 
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Q. Where was that? A. New Zealand. 

Q. How long were you in that hospital ? 

A. J came back around Christmas time of 744. 

Q. And were there, from some time in ’43 then, 
until the latter part of 1944? Ave es; sit 

Q. And were not discharged thereafter until 
some time in 1945, is that correct? 

iNeee eS, Sir. 

Q. Now taking that as one time in the hospital; 
now, then, at some later time that you gave us, you 
went to sea to do some work at sea? [72] 

ne Wes, sir. 

Q. And you injured that same left leg that had 
been wounded? A. Yes, sir. 

Q. You injured it by fracturing the kneecap? 

iw Y esmsir. 

Q. And you were then in the hospital the second 
time? A. Yes, sir. 

Q. Now after you were discharged from the hos- 
pital that time and you gave us the date and I have 
forgotten it, about when was that? In ’47, was it? 
The latter part of ’47? A. No, it was in 48. 

@. 7482 A. Yes, sir. 

Q. Now from that time, the latter part of 1946, 
up until the time of this accident, at Roseville, in 
the Southern Pacific roundhouse there, in August 
of 1950, were in the hospital again? 

A. I had an automobile accident and J had my 
left arm fractured. I have the date down here. 

Q. Will you give us that, please? 


106 Southern Pacific Company 


(Testimony of Roger Norman Libbey.) 

A. Let’s see. It was about the last part of Au- 
gust, 1949. 

Q. And how long were you in the hospital that 
time ? 

A. Approximately about six weeks, something 
like that. 


Q. What hospital was that? 

A. Oak Knoll. [73] 

Q. That is the Navy hospital over at Oak IKxnoll? 

A. Yes, sir. 

Q. That injury was what, a fractured arm? 

A. My left forearm, or I guess what you would 
call it. 

Q. May I see the notes that you are using? 

A. Yes, sir. (Producing.) 

Q. Did you make up this set of notes, Mr. 


A. During the deposition. 

Q. That is, earlier this year your deposition was 
taken ? A. Wes, Sir 

Q. And in getting ready for it, you made up 
this set of notes? 

A. No, at the time the deposition was taken, I 
eouldn’t remember everything and I just took down 
some notes so I could remember the dates, different 
things. 

Q. Well, didn’t you have this with you at the 
time the deposition was taken? Ay  Yesresi. 

Q. So it was before the deposition you made 
this up? A. Yes, sir. 

Q. And you made it up so that when your 
deposition was taken, you could use it then? 
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A. Yes, sir. 

Q. And when your deposition was taken, you 
did use it then, didn’t you? 

meee wes, sir, L did. [74] 

Q. I say that because on your deposition there 
is a reference to it, and I want to know if this is the 
same paper you had then? An Yesmeme 

Q. So that you were out of work on account of 
your broken left arm from August 31, 1948, until 
February of 1949, isn’t that correct? 

A. Yes, sir. 

Q. Then you were mistaken when you spoke of 
your broken arm? 

A. Well, we all make mistakes on dates. 

Q. Well, I understand, but we want to get it 
straight now. A. Yes, sir, 

@. Because it was my recollection, when I was 
asking you about that a few minutes ago, you said 
that that was in August or some time in the latter 
part of 1949. 

A. It was in August, 48, when I had my arm 
busted. 

Q. And you were out of work on that account 
then, up until February of 1949? A. Yes, sir. 

Q. I will give these back to you now. 

A. Thank you. 

Q. I just have one or two questions for you 
before we suspend at four o’clock. 

The Court: Well, I don’t want to hurry you 
at all, but, you have quite a few questions? [75] 
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Mr. Dunne: Well, I won’t finish with him this 
afternoon, your Honor. 

The Court: Well, suppose we run along a little 
longer, because that sometimes helps to speed the 
case up a little bit. 

Q. (By Mr. Dunne): Well, you correct me if 
I am wrong, then. So far as being in the hospital 
is concerned, then, after you first went into the 
Marines, you were wounded at Guadalcanal and 
you were in the hospital then ? A. Yes, sir. 

Q. Then you went to sea and you were hurt and 
in the hospital then for that second time? 

A. Yes, sir. 

Q. Then in August, the 31st of August of 1948, 
you were in an automobile accident? 


A, Wes, ssir: 
Q. And you got your left wrist broken and were 
in the hospital then a third time? A. Yes, sir. 


Q. Now between that time, when you were in the 
hospital for your wrist, and the time you were hurt 
up at Roseville, were you in the hospital again? 

A. No, sir. 

Q. Now in 1945 when you were discharged from 
the Navy or the Marine Corps, rather, at that time 
you were given a medical discharge, were you [76] 
not? A. Yes, sir. 

Q. And you were given a disability rating? 

im. Yes, sir: 

Q. That disability rating at that time was a 
twenty-five per cent disability rating, wasn’t it? 
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me. Yes, sir. 
Q. Now when was that changed, or was it 
changed ? A. Well, they claim I got better. 


Q. Well, isn’t it a fact that that has been the 
same always? 

A. Well, it is ten per cent; you made a mistake. 

Q. That’s right, that is the question I am putting 
to you. Isn’t that a fact? 

A. Ten per cent rating, yes, sir. [77] 

Q. Is that the rating that was given to you in 


the very first instance? Ae CS cits 
Q. Now you have been receiving payment on 
account of that, haven’t you? Ae es cj. 


@. And you have been receiving it ever since? 

A. Yes, sir. 

Q. You were receiving payment on account of 
that disability in August of 1950, isn’t that right? 

A. Yes, sir. 

Q. Now, as a matter of fact, so far as the condi- 
tion of your left leg was concerned in August of 
1950, you did have a disability then, didn’t you? 

me Yes, sir. 

Q. A disability was in your knee for one thing? 

Eee eves, sir. 

Q. And also any disability in the muscles of the 
thigh? 

A. I couldn’t tell you that. I mean, the doctor 
never did tell me. You can’t get a word out of them 
navy doctors. 

Q. Now the disability in your knee was diffi- 
culty in bending it, isn’t that so? oe eS asir: 
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Q. And 
A. (Continuing): My thigh was stift. You 

could feel the [78] stiffness in it. 

Q. The thigh was stiff and you had disability 
in bending your knee? A, Yes;sem- 

@. Now, as a matter of fact, when you went to 
the doctor in Sacramento on the 9th of August of 
last year, 1950, that you told us about, he never 
asked you to bend your knee, did he? 


A. No, sir. 

Q. He just asked to see you walk, isn’t that so? 
A. Yes, sir. 

@. And you showed him how you could walk? 
A. Yes, sir. 

Q. Now when you thought about the possibiilty 


of going to work for the Southern Pacific Company, 
who was the first person in the Southern Pacific 
Company that you went to see about it? I don’t 
mean some friend of yours that you were talking 
about, but when you decided to go and apply for 
a job. 

A. In Roseville I believe Lonergan was his 
name. 

@. That is Mr. Lonergan? 

A. Yes, I am pretty sure. I don’t know the 
fellow’s names very well. 

Q. Now has—strike that. Do you happen to 
know who he was? 

A. I believe it is on my paper, Lonergan. 
isnt ate 

Q. Let me suggest this to you. If you don’t 
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know, don’t say [79] so just because I say so. He 
was master mechanic at Roseville? 

A. Yes, sir. 

Q. Now at Roseville, when you went there to 
Mr. Lonergan’s office, did you talk to him? 

A. Yes, sir. 

Q@. And did you at that time in his office, sign 
a paper? 

A. It has been so long ago it is pretty hard to 
remember. I believe I did. 

Q. Do you remember what kind of a paper that 
was? A. I don’t remember. 

Q. And then after that you went on down to the 
office in Sacramento ? A. Yes, sir. 

Q. Up on the second floor of the station build- 
ing there? A. Yes, sir. 

Q. That is where the general superintendent’s 
offices are, isn’t that right? A. Yes, sir. 

Q. And when you went there, did you sign a 
paper there? 

A. I filled out unemployment papers there—a 
form, I mean. 

Q. Let me show you this paper and ask you if 
the signature ‘‘Roger Norman Libbey’’ is your 
signature ? Ae, “Yes, Sir. 

Q. And that was signed by you at Sacramento 
on the 9th of August, 1950? [80] 

A. Yes, sir. 

Q. Now, was that when you first went there or 
after you came back from the doctor? 
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A. I believe it was after I went to the doctor, 
because it says, “‘I assume all risk,’’ and every- 
thing. 

Mr. Dunne: All right, we will offer this as our 
next exhibit in order. 

Mr. Ryan: Your Honor, I object to that on the 
ground it is incompetent, irrelevant and immaterial, 
and it will revolve around the points of law that we 
will have to discuss later with your Honor. I object 
to it specifically on the ground that it is irrelevant, 
because it is given in violation of Section 5 of the 
Federal Employers Liability Act, and I won’t argue 
it now, but just state that. 

Mr. Dunne: Counsel went in very fully to what 
happened at the time he first made application. 
Now this is part of that same story. 

Mr. Ryan: Yes, but, your Honor, I submit, I will 
go into that, that a waiver such as is contained 
there is against the policy of the law and is illegal, 
as a scheme or device to try to avoid liability in 
eases of this sort. And Section 5 of the Federal 
Employers’ Liability Act specifically prohibits those 
kind of contracts being legal. 

Mr. Dunne: That’s if there is employment under 
the Act. 

Mr. Ryan: Yes. [81] 

Mr. Dunne: We haven’t reached to that ques- 
tion yet. 

Mr. Ryan: But I submit that he has already, 
the testimony so far shows that he was an em- 
ployee, and under that case that I cited to your 
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Honor, a student fireman is an employee under the 
circumstances such as these. 

The Court: Well, all this is is a waiver, an 
exemption. 

Mr. Dunne: Well there is also some recitation 
at the beginning of that which may reflect on what 
the relationship was. That is a question as yet to 
be determined, and it can’t be determined by telling 
half the story. 

The Court: Well, I will reserve ruling on that. 
The only point is whether or not this should be 
read to the jury or given to the jury at this time 
or not. The plaintiff just said that he signed it. 
We will mark it for identification as No. A for the 
defendant, and I will reserve ruling on it, whether 
it should be admitted. Defendant’s Exhibit A. 

The Clerk: Defendant’s Exhibit A marked for 
identification. 


(Whereupon document identified above was 
marked defendant’s Exhibit No. A for identifi- 
cation only.) 


Q. (By Mr. Dunne): I am going to show you 
a paper here, Mr. Libbey, and on the face of it you 
will notice that there are four different types of 
things on it. First, there’s some printing, and then 
there is some typewriting. Then there is some writ- 
ing in pencil. It looks to me like indelible [82] 
pencil. Then there are some things in there in ink. 
Now if you will just take and look at the face of 
this first and hold it so you can see it. Now, of 
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course, none of that printing was anything that you 
put down there, was it? That was there already? 

A. No, I didn’t put this up here down. 

Q. No. And you didn’t put any of the type- 
writing down? 

A. JI didn’t put no typewriting down, no. 

Q. All right. Now if you look toward the center 
of it you will see some changes made, one change 
made in ink and then some other words, two other 
words written below in ink. Is that your writing, 
that ink writing? Do you see what I mean? 

Mr. Ryan: Show it to him, counsel. 

Mr. Dunne (Continuing): Let me show you what 
I mean. 

A. This is not my writing there (indicating). 

Q. These two things, there and that in ink; now 
that is not your writing, is it? Age: 

Q. Now will you look at the rest of that that is 
in indelible pencil, the part that is in indelible 
writing is your handwriting, isn’t it? 

A. Yes, sir. 

Q. Let me see it just a moment now. Now over 
on the back there [83] is one place where there is 
some ink writing here. There is a change there 
which seems to be in ink, and there is some ink 
writing down at the bottom, some signatures and 
some stamped material and so forth on the back. 
Now none of that is yours, 1s it? A. No. 

Q. But on the back there is also some hand- 
writing, some longhand writing? A. Yes. 
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@. That is in pencil, the same kind of pencil 


as on the front? A. Yes, sir. 
Q@. Then down there, there is a signature there, 
which is your signature, isn’t it? A. Yeswsir. 


Q. Now the part that is on the back of that, 
that is in the pencil writing; that is also in your 
handwriting, is it not? A. Yes, sir. 

Q. Now where did you fill that out? 

A. It was up in the office, I think, up there in 
the—up above. 

Q. In Sacramento? AL Yeorarn: 

Q. That was on the second floor when you were 
sent down to Sacramento by Mr. Lonergan? [84] 

A. Yes, sir. 

Q. That was on the 9th of August? 

A. Yes, sir. 

Q. Let me look at 1t a minute. And here on the 
back it says, ‘‘applicant’s signature.’’ 

Mr. Ryan: Just a moment, counsel. What is 
that you are referring to? Because there is a 
certain portion I am going to object to. 

Mr. Dunne: I am not offering it yet. I am just 
referring to a signature and the date. 

Mr. Ryan: Oh, all right. 

Q. (By Mr. Dunne): You notice here it says, 
‘Roger N. Libbey; date, 8/9/50.” Now that date 
was written in by you? A. Yes, sir. 

Q. All right. 

Mr. Dunne: We will ask that this paper, as 
counsel says there 1s going to be some objection to 
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portions of it, at any rate, be marked for identifi- 
eation. 

The Clerk: Defendant’s Exhibit B marked for 
identification. 


(Whereupon document identified above was 
marked defendant’s Exhibit No. B for identifi- 


cation.) 


The Court: There is some discrepancy in the 
dates, isn’t there? I thought the witness said it 
was the 10th. 

Mr. Dunne: No, let’s get this straight. 

The Court: No, I mean the date on the writing 
is the 9th, [85] but I thought in the direct ex- 
amination the witness said it was the 10th. 

Mr. Dunne: No, I think not, your Honor. 

Q. (By Mr. Dunne): You went down to Sacra- 
mento on the 9th, isn’t that right? 

A. Yes, sir. I made a mistake in the date. I 
was going to try to explain it to you. 

The Court: All right. 

Mr. Ryan: He went to Roseville, I think he 
said, on the 9th and then to Sacramento on the 
10th. But this 

Mr. Dunne: This shows the 9th. | 

Mr. Ryan: That might be wrong. I don’t know. | 

The Court: I see. 

The Witness: I forgot whether I took the paper 
home or not. You see, there’s another young firc- 
man with me. He was the one that signed them. I 
thought—I didn’t know that I was supposed to—— 
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See, I made one or two mistakes, and he was 
the fireman at the time. See, that signature is—he 
was the fireman at the time. 

Q. (By Mr. Dunne): All right. Well now 

A. (Continuing): And I made a mistake, and 
he writ in there, I mean, like—he writ my brother’s 
name and made a mistake, and he writ several other 
names in there. I didn’t know—I mean, someone 
else helped me. I thought it would be all [86] right. 

Q. (By Mr. Dunne): On this paper? 

A. Yes, sir. 

Q. All right. Show me what this fireman 
wrote in. 

A. Oh, just right in here—names of father and 
mother, if living, and I got my mother’s maiden 
name and her address. And I never did know her 
maiden name very well, and he spelled her maiden 
name. Then he wrote down, ‘‘Addresses of other 
relations,’’ he wrote down my brother’s name. That 
is that pen writing right there (indicating). 

Q. All right. So that pen writing, you say, 
wasn’t yours, and was made by this other fireman ? 

A. Yes. He told me, well, he grabbed the pen 
out of my hand and pulled it—put it down there. 
T had it down in my, I had a fountain pen in my 
pocket, but I didn’t use the pen. I used the pencil, 
and he wrote that down there. 

Q. All right. Now, on the back is there any 
writing that he put on there? 

A. Yes, he signed his name in pencil. See this 
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handwriting right here? Right down at the bottom, 
the different handwriting. He signed his signature 
in pencil. I don’t know whether it is for reference 
or what. 

Q. Well, you are pointing out the writing that 


starts in, ‘‘Donald J. Bird’’? A. Yes. [87] 

@. And it ends up on the next line and says, 
‘*Roseville’’ ? A. Yes. 

Q. Now those two lines are in the writing of this 
fireman ? A. Yes, sir. 

Q. But the rest of the writing on the back is 
yours ? 


A. Yes, sir. He helped me fill it out. Several 
ones I didn’t know. 

Q. All right. Now let’s get back to something 
else that his Honor raised a question on. You in- 
dicated you went down to Sacramento on the 10th. 
Now so far as this paper that I have here indicates, — 
it indicates that it was made out at Sacramento, — 
and in your handwriting there is the date August 
9, 1950. 

A. Well, it must have been the 9th, then; I 
made a mistake, I guess. 

Q. In other words, so far as you know, the date 
on that, when you wrote it down, was the correct 
date? 

A. You know, after a year, and being hospital- 
ized, and everything, you forget them dates. If it 
just happened yesterday, I could remember. 

Q. So that then, according to that, if that is 
correct, you were in Sacramento on the 9th? 


us. Roger N. Libbey 119 


(Testimony of Roger Norman Libbey.) 


im Yes, sir. 
@. And the first shift you went to the round- 
house was on the 10th? [88] A Yies, sit. 


Q. The second shift that you went to the round- 
house, when you were hurt, was on the 11th? 

im Yes, sir. 

Q. All right. 

A. (Continuing): JI am sorry I made them 
mistakes. I know we all make them. 

Q. Well, we will try to get them straightened 
out as best we can here. And if you think you made 
any others, just don’t hesitate to say so. 

The Court: Well, is this a convenient time to 
suspend now? 

Mr. Dunne: Yes, whenever your Honor wishes. 

The Court: Are you about finished with that 
document ? 

Mr. Dunne: No, I am not. It will take some 
httle time, so this is just as convenient a time as 
any, your Honor. 

The Court: All right. Some of the Jurors come 
from across the Bay, and we don’t like to keep you 
too long because transportation isn’t too good, I 
understand. 

We will take a recess until tomorrow morning 
at ten o’clock, members of the Jury; please return 
at that time and bear in mind the admonition that 
I gave you. 

(Whereupon an adjournment was taken until 


tomorrow morning at ten o’clock, Tuesday, 
July 10, 1951.) [89] 
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Tuesday, July 10, 1951—10 A.M. 

The Clerk: Libbey vs. Southern Pacific Com- 
pany, further trial. 

Mr. D. Ryan: Ready, your Honor. 

Mr. Dunne: Ready. 

Mr. D. Ryan: Your Honor please, may we eall 
the plaintiff’s doctor out of order? Dr. Guterman 
is present in Court. 

Mr. Dunne: No objection. 

Mr. D. Ryan: Dr. Guterman, will you take the 
stand ? 

JOSEPH GUTERMAN 
called as a witness on behalf of the plaintiff. Sworn. 


The Clerk: Please state your full name to the 
Court and to the Jury. 
A. Joseph Guterman, G-u-t-e-r-m-a-n. 


Direct Examination 
By Mr. D. Ryan: 


@. Doctor, do you maintain an office in San 
Francisco ? A. Yes, I do, at 450 Sutter. 

@. And are you licensed to practice medicine — 
and surgery in the State of California ? 

A. Yes, I am. 

Q. And, doctor, where did you receive your 
medical degree? 

A. Jama graduate of the University of Vienna 
Medical] School in 1927. [90] 

Q@. That is Vienna, Austria, doctor? 

A. That is correct, sir. 
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Q. And, doctor, prior to your graduation from 
the University of Vienna in Austria, what other 
college did you go to, or university ? 

A. I went to the University of Leipzig in Ger- 
many from 1921 to 1925, and from 1925 to 1927 I 
studied at the University of Vienna Medical School. 

Q. Doctor, after graduating from the University 
of Vienna, did you make any specialized studies 
in medicine ? 

me Yes, I did. I completed a SIX years’ course 
in traumatic and orthopedic surgery, this branch 
of medicine which deals with injuries and diseases 
of bones and joints. 

@. And, doctor, where did you take that spe- 
cialized study in diseases of bones and joints? 

A. In Berlin, Germany. 

Q. Is that also known as orthopedic medicine? 

A. Orthopedic surgery. 

Q. Surgery, yes. And, doctor, after your six 
years of specialized study in the diseases of bones 
and joints, in orthopedic surgery in Berlin, did you 
then practice medicine in Kurope? 

A. Yes, I did, in Warsaw, Poland, from 1933 to 
1939, and at that time I was connected with the 
University Hospital in Warsaw, Poland, in charge 
of the orthopedic division. [91] 

In 1939 I left Europe. I arrived in San Fran- 
cisco in 1941. I served one year’s rotating intern- 
ship at the city and county Hospital of San Fran- 
cisco, and after passing my Board I obtained my 
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license to practice medicine and surgery in the 
State of California on August 

Q. What year was that? 

A. August 26, 1942. 

@. And, doctor, since August, 1942, have you 
been practicing continuously here in San Francisco ? 

A. That is correct, sir. 

Q. And since 1942 have you specialized in any 
phase of medicine or surgery? 

A. My practice is limited completely to ortho- 
pedic and traumatic surgery. 

Q. And, doctor, are you on the staff of any hos- 
pitals in this area? 

A. Yes, I am on the staff at Mt. Zion Hospital, 
Franklin Hospital, Hahnemann Hospital and 
French. 

Q. Do you do any teaching of orthopedic sur- 
gery? 

A. I have a teaching appointment at the Mt. 
Zion Hospital. 

Q. Doctor, at our request did you examine Mr. 
Roger N. Libbey? A. I did. 

Q. And when did you examine him, doctor? 

A. I examined him twice, on July 3 and on July 
6, 1951, at [92] my office at 450 Sutter. 

Q. Now, doctor, when you first saw Mr. Libbey 
did you take a history from him? 

hee gl. didvesia. 

Q. And what history did he give you, doctor? 

A. Mr. Libbey told me that he was 27 years old 
and that he was employed as a student fireman. He 
told me that about 10:30 p.m. on August 11, 1950, 
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as he was in the cab of an engine there was a sudden 
blast of fire from the firebox. His hands and face 
caught fire and he had to jump off the engine to save 
his life. He fell. He landed on his right leg, then 
fell on his back and head. He was not rendered 
unconscious. Immediately he had a severe pain 
in his right thigh. He felt the side of the pain 
with his right hand and discovered the bone pro- 
truding under his trousers. He was aware of blood 
running down his right thigh. 

He was taken by ambulance to the Merey Hos- 
pital in Sacramento. He was taken immediately to 
surgery where under general anaesthesia an opera- 
tion was performed on his right thigh. 

A large plaster of paris dressing imcorporating 
his abdomen, his right thigh, leg and foot, as well 
as his left thigh, was applied. 

On August 12, 1950, he was transferred by ambu- 
lance to the Southern Pacific Hospital in San 
Francisco and he was [93] given several blood 
transfusions. 

One or two days later a large plaster of paris 
dressing was removed. He was taken to surgery. 
A pin was placed through the upper part of his 
right leg. Weights were applied to that pin and he 
was treated in traction for a prolonged period of 
time. 

During his hospitalization period the wound over 
his outside of his right thigh was dressed repeatedly. 
His right knee was aspirated repeatedly and fluid 
was removed. 
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About two months later the traction was discon- 
tinued and the patient was again placed in a double 
hip spiea. 

On October 16, 1950, he was discharged from the 
S. P. Hospital in a double hip spica. 

About January, 1951, all immobilization was dis- 
continued and the patient began to walk with the 
ald of two crutches. Gradually he discarded the 
crutches and walked with the aid of one cane, and 
on March, 1951, he discarded the cane. 

He has been reporting at regular intervals for 
the examinations to the Southern Pacific Hospital. 

Q. Now, doctor, when you first examined Mr. 
Libbey, did he also give you his present complaints 
at that time? A. Yes, sir. 

Q. What were they, doctor? 

Mr. Dunne: That is objected to as hearsay. 

The Court: Well, I always consider that all 
these long [94] narrations, what the doctor did by 
way of examination, what he heard by way of his- 
tory, are all unnecessary in the testimony, and once 
you qualify the doctor he can give his findings, 
what he found, and then if the other side wants to 
cross-examine him—but most of this is repetitious, 
the plaintiff gives the story and then the doctor 
gives the story, takes up an awfully long time, have 
qualified him, he has examined the man, just ask 
him to state what his findings were. 

Q. (By Mr. D. Ryan): Doctor, when you ex- 
amined Mr. Libbey, when you first saw him in July 
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of this year, did you make a physical examination 
of his person ? Pee Y Speedie 

Q. And, doctor, what did you find? 

A. I found an old second degree scar measuring 
one and a half inches by one-half inch over his 
volar aspect of his right forearm. There was a 
minor old burn scar over his second metacarpal 
phalangeal joint, and I am pointing to the meta- 
carpal phalangeal joint on the right hand. 

I found that the patient was wearing a three- 
quarters of an inch high lift on his right heel. His 
right leg, or his right lower extremity was one inch 
shorter than his left lower extremity. 

The patient walked with a hmp. His limp in- 
creased while he attempted to walk on his heels and 
tip toes. His squatting [95] ability was limited to 
thirty per cent. 

I found a slight restriction of right hip move- 
ments. 

There was a marked anterior bowing of the right 
femur. 

Q. What do you mean by bowing, doctor? 

A. A change in the longitudinal axis of the 
femur, and I will be able to demonstrate this while 
commenting on the X-rays. 

Q. Go ahead, doctor, let us know what you 
found. 

A. There was a bony thickening at the level of 
the junction of the lower and middle third of the 
right femur. There was a two inch by one inch old 
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sear over the outside of the right thigh three inches 
above the level of the knee joint. 

There was a diminishing of the size of the right 
quadriceps muscle, and the quadricep muscle is that 
heavy muscle in front of our thigh which controls 
straightening of the leg and contributes to our erect 
gait. 

Examining his right knee I found that his knee- 
cap was barely moveable. There was a marked 
instability of the right knee joint in the anterior 
and posterior plane. 

There was a marked restriction of any extension 
or straightening of the knee. He was able to extend 
his knee to 158 degrees as compared with a normal 
range of motion of 180 degrees. 

I found a marked restriction of knee bending. 
He was able to bend his right knee five degrees 
short of right angle, [96] as compared—and range 
of motion was 85 degrees, as compared with a 
normal range of knee bending, which is 135 degrees. 

I found very slight restriction of rmght ankle 
joint movements. 

I found also evidence of a disability of this pa- 
tient’s left lower extremity which was due to an 
injury he sustained in 1943 while in the Marine 
Corps. This injury also consisted of a fracture of 
his left femur and healed with restriction of left 
knee motion with a slight restriction of left hip 
motion, with no shortening, and I think very slight 
restriction of left ankle joint motion. 
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Q. Doctor, did you have X-rays made when you 
examined Mr. Libbey ? Al” Yess I etitts 

@. And have you those X-rays with you, doctor? 

A. I have the X-rays with me and T have re- 
viewed today in Court the X-rays which were taken 
in the 8. P. Hospital and at the Mercy Hospital. 

Q. Doctor, I show you the X-rays from the 
Southern Pacific Hospital. I think you have looked 
at them before Court. Ae 6S ligdich 

Q@. And I think we have a shadow box over here, 
doctor, if you would like to put them in. 


(Witness at the shadow box in front of the 
jury.) 

A. I have an X-ray of Mr. Roger Libbey taken 
on August 12th, 1950. [97] 

Q. What does that X-ray indicate, doctor? 

A. The X-ray indicates that there is a front 
view of this patient’s femur. 

Q. What femur is that, doctor? 

A. Femur is the large thigh bone, the largest 
bone in our body. 

Q. And what leg would that be, doctor? [98] 

A. Based on my knowledge of the case I would 
say that it would be the right femur, although it is 
“marked with an ‘‘L.”’ 
Q. And the date again is what? 
Mr. Dunne: Marked with an ‘‘L’’? 
The Witness: Right. 
Mr. Dunne: That would be ‘“‘left.’’ 
The Witness: August 12, 1950, and I am sure 
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that is a mistake which happened when the man 
was admitted. 

Q. (By Mr. D. Ryan): What does it show, 
Doctor, that X-ray? 

A. The X-ray shows that the lower half of the 
right femur is immobilized in a basket splint. There 
are fine shadows, metal shadows which are the 
upper part of a basket splint. The X-ray shows 
also that there has been a comminuted fracture of 
that femur, that the fracture involves the knee 
joint, extends into the knee joint. 

The fracture is at the level of the lower and 
middle third. I can count one, two, three, four 
bony fragments. I see that the femur is displaced 
to a considerable degree medially, to the inside, 
and that there is overriding or a shortening of this, 
of the fragments. 


Q. Doctor, what do you mean when you say a 


comminuted fracture? 

A. <A fracture which consists of more than two 
fragments is called a comminuted or shatter frac- 
ture. A fracture which consists of two fragments 
only is called a simple fracture. [99] 

@. Doctor, what is a compound fracture? 


A. A compound fracture is a fracture where 


the bone is in communication with the outside world 
where it pierces the muscles and skin and pro- 
trudes through the skin. 

Q. Thank you, Doctor. Doctor, did you examine 


another X-ray from the Southern Pacific Hospital? — 


i. Yes. 
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Mr. D. Ryan: At this time, your Honor, I wish 
to offer mm evidence as Plaintiff’s Exhibit next in 
order the X-ray from the Southern Pacific General 
Hospital dated August 12, 1950. 

Mr. Dunne: No objection. 

The Clerk: Plaintiff’s Exhibit 5 introduced and 
filed into evidence. 


(Whereupon the X-ray above referred to 
was received in evidence and marked Plain- 
tiff’s Exhibit No. 5.) 


The Witness: JI have here an X-ray labeled 
**A-14702”’ of Mr. Roger Libbey—that is a later 
date, I am sorry. I would like to go chronologi- 
eally. 

I have an X-ray labeled *‘A-14702”’ of Mr. Roger 
Libbey taken on August 15, 1950, and from my 
experience, looking at this label, I know that that 
X-ray was taken at the 8. P. Hospital in San 
Francisco. 

The Court: Well, there isn’t any doubt about 
that ? 

Mr. Dunne: No. 

The Court: These are hospital X-rays? [100] 

Mr. D. Ryan: Yes, your Honor. 

The Court: Let us eliminate the formalities and 
just describe the X-rays. 

Mr. D. Ryan: Yes. 

@. Put it in the shadow box, please. 

The Court: Don’t need to identify them. 
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The Court: This X-ray is marked with an ‘‘R,”’ 
which means ‘‘right,’’ and I see that the leg was 
placed in a plaster of paris dressing. I see the 
contours of the dressing and I see that the fracture 
has been reduced. There is still, however, evidence 
of some displacement in that fracture. 

Q. (By Mr. D. Ryan): Does that show how the 
fracture has been reduced, Doctor, by any me- 
chanical method, does it show on that X-ray? 

A. No, the X-ray—I wouldn’t be able to say how 
that fracture was reduced. There is a marked 
change as compared with the first X-ray I showed 
to the Court. 

Q. Yes. 

A. I would say that the fracture was reduced 
by traction, the pull. 

Q. Yes. 

Mr. D. Ryan: I offer this as Plaintiff’s Exhibit 
next in order, the X-ray dated August 15, 1950. 

The Witness: I have an X-ray dated August 21, 
1950 

The Clerk: Plaintiff’s Exhibit 6 introduced and 
filed [101] in evidence. 


(Whereupon the X-ray above referred to, 
dated August 15, 1950, was received in evidence 
and marked Plaintiff’s Exhibit No. 6.) 


The Witness: Looking at that X-ray I can see 
that the plaster of paris dressing which was noted 
on the previous X-ray has been removed. A pin, 
called a Steinman, it is a metal pin, was placed 
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through the upper part of this patient’s right leg. 
The leg is in a metal frame and you again are able 
to see the comminuted fracture of the right femur. 
One fracture line, the second fracture line, the 
fracture line which goes into the patient’s knee. 

Q. Doctor, does that X-ray also show the frac- 
ture extending in to the femur, into the knee? 

A. Very definitely so, and I am pointing out 
the fracture line which goes into the knee joint. 

The Court: Mr. Ryan, I understood Mr. Dunne 
said in his statement there wasn’t much question 
about these things. 

Mr. Dunne: So far as I know there isn’t, your 
Honor. 

The Court: And not going to be disputed, why 
is it necessary for the Doctor to go into the history 
of the matter? 

Mr. D. Ryan: If your Honor 

The Court: Describe the present condition. 

Mr. D. Ryan: Yes, I will go into the present 
condition, seeing these are typical examples of the 
findings of the [102] Southern Pacific Hospital. 

Mr. Dunne: So there is no question I will stipu- 
late the man suffered a comminuted compound 
fracture of the right femur at about the level of 
the junction of the lower third and the middle third, 
and the fracture extended into the knee, and I sup- 
pose I better leave it for the Doctor to say what the 
residual results were. 

Mr. D. Ryan: I will put on the present X-ray, 
vour Honor. 
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The Court: I think that would be better, Mr. 
Ryan, because if there is no dispute about it, it just 
takes up time. 

Myr. Ryan: I will offer this last explanation—last 
X-ray, August 21, as Plaintiff’s Exlibit next in 
order. 

The Clerk: Plaintiff’s Exhibit 7 introduced and 
filed in evidence. 


(Whereupon the X-ray above referred to, 
marked plaintiff’s Exhibit 7, was received in 
evidence. ) 


Q. (By Mr. D. Ryan): Now, Doctor, you testi- 
fied that you had X-rays taken of Mr. Libbey when 
you examined him on July 3, did you not? 

Ae. Vies) li did: 

Q. And did you have further X-rays taken on 
your examination of July 6th? A. Yes, I did. 

Q. Doctor, let us take them up chronologically 
then. Would you put in the shadow box the X-ray 
you took on July 3? [103] 

A. The fracture filled in with new bone and 
consolidated and united, and the films which were 
taken on July 3, 1951, show the final result of said 
fracture. I have an X-ray taken by Dr. Joseph 
Levitin’s office. 

Q. ‘Taken under your direction, at your request? 

A. That is correct, on July 6th, 1951, and you 
are looking at the side view of this patient’s right 
femur, a picture taken from the side. There is the 
hip joint and there is the knee joint, and you will 
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See instead of that femur being straight and ex- 
tending hke this, you see the lower fragment is 
bowed about 20 degrees. I shall be able to demon- 
strate this on an X-ray still better. 

Mr. D. Ryan: I offer this X-ray as plaintiff’s 
exhibit next in order. 

The Clerk: Plaintiff’s Exhibit 8 introduced and 
filed in evidence. 


(Whereupon the photograph above referred 
to, marked Plaintiff’s Exhibit 8, was received 
in evidence. ) 


The Witness: You are looking at this patient’s 
front view of his right femur and vou will see the 
site of the fracture which is now filled with new 
bone and which fracture has solidly united at this 
level. 

Q. What about the alignment of that bone, 
Doctor? 

A. The alignment in the front view is satisfac- 
tory. The alignment in the side view shows that 
20 degrees bowing. [104] 

Mr. D. Ryan: I offer this X-ray as plaintiff’s 
exhibit next im order. 

The Clerk: Plaintiff’s Exhibit 9 introduced and 

filed in evidence. 


(Whereupon the X-ray above referred to, 
marked Plaintiff€’s Exhibit 9, was received in 
evidence. ) 


The Witness: There is another X-ray which 
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shows the same condition, but it is a better film. I 
am pointing out to vou the side view of the patient's 
femur, and you see the bowing. The axis of the 
femur should extend as far as my pencil does, but 
it is bowing backwards. 

On the front view you see the satisfactory align- 
ment, the united fracture, and you see evidence of 
shortening, that fraeture united with a one-ineh 
shortening of this leg. 

Mr. D. Ryan: I offer that X-ray as Plaintiff’s 
Exhibit next in order. 

The Clerk: Plaintiff’s Exhibit 10 introduced and 
filed in evidence. 


(Whereupon the X-ray above referred to and 
marked Plaintiff’s Exhibit No. 10, was received 
m evidence. [105] 


The Witness: I show you again a side view of 
Mr. Libbey’s right knee which shows cystie changes 
in his knee joint and in the front view and ordi- 
narily a developing spur in the knee joint, symp- 
toms of an arthritis winch we eall a post traumatie 
arthritis, an arthritis due to his m jury. 

Mr. D. Ryan: I offer these X-rays as plaintiff’s 
exhibits next in order, two X-rays, plaintiff’s ex- 
hibits next in order. 

The Clerk: Plaintiff’s exhibits 11 and 12 intro- 
dueed and filed ito evidence. 

(Whereupon the X-rays referred to were re- 
ecived in evidence and marked plaintiff’s. ex- 
lubits 11 and 12.) 
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Q. (By Mr. Ryan): Now, Doctor, from your 
examination of Mr. Libbey and the X-rays you 
had taken, what was vour diagnosis of his condition 
in his right leg? First, your general diagnosis. 

A. I felt that as Mr. Dunne has correctly stated 
that the man sustained a compound comminuted 
fracture of the right femur at the junction of the 
middle and lower third; that he also sustained a low 
back strain and second degree burns of his right 
forearm. 

Q. I believe you testified already, did vou not, 
that the fracture extended into the right knee? 

A. That is correct. 

Q. And, Doctor, from your examination of Mr. 
Libbey, how did [106] the extension of the fracture 
in his right knee affect his right knee, in your 
opinion ? 

A. It resulted in a 20 degree loss of extension 
and 50 degree loss of flexion. It resulted in an in- 
Stability of his right knee joint manifested by his 
complaint of his right knee giving away on him 
while he walks. 
| Q. And, Doctor, the bowing of the bone of the 
femur bone in the right leg, is there any way of 
correcting that? 

A. I would not attempt to correct it at the pres- 
ent time any more. 

Q. In other words, what effect has that on him, 

e bowing of the right femur? 

A. The bowing of the right femur contributes 
% his shortening. is part of the shortening; the 


q 
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bowing of his right femur is responsible partially 
for the loss of knee extension and is a shift in his 
weight bearing line which puts a strain on the 
lower back region. 

Q. And, Doctor, did you examine Mr. Libbey 
walking and climbing stairs? 

A. Yes, I did. We walked out to the stairway 
at 450 Sutter Building and I told him to walk up 
a fiight of stairs and to walk down a flight of stairs. 

Q. How did he do it, Doctor? 

A. I felt that he was very, very much handi- 
capped by walking upstairs and downstairs. His 
limp increased markedly, his body [107] weight 
shifted forward and while walking downstairs he 
started the steps with his left leg. 

Q. Doctor, can you explain the pain Mr. Libbey 
testifies he has in his back? 

A. Yes, I ean. In my opinion his pain is due 
to two factors. One, the results of a back strain he 
sustained when he fell from the engine, and the 
second factor is the shortening of his right lower 
extremity, which causes a change in posture and 
puts additional strain on the junction of the lumbar 
spine with the sacrum. 

Q. Doctor, from your examination mechanically, 
why should he have pain on standing any length of 
time ? 

A. Because his lower extremity is shorter. To 
equalize the shortening he puts his foot, he stands 
on his tiptoes with his heels off the ground. He — 
develops pain in his right calf and tension in the — 
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muscles of his right thigh and further up, let us 
say if he would be able to stand a long time he 
would develop an inerease of his lower back pain. 

Q. And, Doctor, Mr. Libbey also complains of 
pain and discomfort in sitting for any length of 
time. Can you explain that from your examination 
of this man? 

A. Complaint of pain after sitting for a pro- 
longed period of time is due to the post traumatic 
arthritis of his right knee joint. We know that 
arthritic joints have a tendency to develop symp- 
toms after being kept in one position for, let [108] 
us Say. any length of time, and therefore the patient 
has to change the position of his leg or he has to 
move his knee, and the same complaint he has while 
getting up in the morning from bed. 

Q. And, Doctor, post traumatic arthritis is 
caused by what, in your opinion? 

A. By injury, and it was caused in that case 
by the fracture which extended into the knee joint 
causing the damage of the knee joint itself. 

Q. Doctor, in your opinion can Mr. Libbey en- 
gage in physical labor today? A. No, sir. 

Mr. Dunne: Objected to as calling for an im- 
proper conclusion. 

Mr. Ryan: Withdraw the question. 

Q. Doctor, from your examination of Mr. Lib- 
bey, his history and the X-rays taken, in your 
opinion is Mr. Libbey able to engage in physical 
labor today? 

Mr. Dunne: That is objected to as not calling 
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for proper medical opinion. That is not a matter 
of medical opinion. 

Mr. Ryan: It is, your Honor, from the examina- 
tion; from the examination, from the findings, based 
upon his opinion, based on findings, plus history. 

The Court: Well, I don’t know what the basis 
of that objection is. Isn’t a medical man qualified 
to say what kind [109] of work, what kind of 
physical work the man can engage in? 

Mr. Dunne: That is the point of the objection. 
I have no objection to describing what the man’s 
condition is. 

Q. (By Mr. D. Ryan): Let me ask you this, 
Doctor: What is your prognosis as to Mr. Libbey, 
Roger Libbey ? 

A. The prognosis is a very doubted one, because 
I feel that he is unable to be engaged in physical 
labor, and that he is in need of vocational rehabilita- 
tion. And I see grave problems for his rehabilita- 
tion, because he has complaints when he stands, 
when he sits and when he walks. 

Q. Doctor, do you believe, in your opinion, from 
your examination and your X-rays taken of Mr. 
Libbey that he could today engage as a railroad 
man, climb on and off engines? A, Nox same 

Q. You think he ever will be able to do that in 
the future? Aven NO, sin. 

Q. Doctor, do you think Mr. Libbey’s pain will 
be permanent? A. I believe so. 

Q. For instance, referring to the things you 
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observed, such as the limping gait, what was the 
prognosis of that? 

A. Limping gait will be permanent because it 
is due to the shortening of his leg, to the loss of 
extension of his right knee. 

Q. Will that shortening of his right leg be per- 
manent ? A. Qh, yes, sir. [110] 

Q. Is there anything you know, Doctor, that 
medical science can do so that Mr. Libbey can get 
rid of the pain he is now suffering? 

A. I do know, but I don’t advise it in Mr. Lib- 
bey’s case. 

Q. What is that, Doctor, and why? 

A. Because he has already a very considerable 
restriction of left knee motion due to his old injury 
in 1948, and if one would perform a knee fusion or 
operation which would leave his knee stiff, one 
would trouble Mr. Libbey to a very great extent. 

Q. Where is his pain he complains of, Doctor? 

A. He complains of pain—he complains of pain 
while walking distances longer than four blocks, 
in the right knee and the right thigh. He complains 
of pain while walking stairs, he complains of pain 
in his right knee joint and thigh while standing 
for five to ten minutes in one position, and he com- 
plains of a pain in his right knee joint after sitting 
for about a half hour. 

Q. And, Doctor, do you feel that further treat- 
ment of any kind will result in any significant im- 
provement of his condition ? 

A. No, I don’t recommend any further treat- 
ment for Mr. Libbey. 
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Q. Then you feel your findings, from your find- 
ings that his present condition is stationary and 
permanent ? A. Yes, I do. [111] 

Mr. D. Ryan: That is all, Doctor. 


Cross-Examination 
By Mr. Dunne: 


Q. Doctor, you have before you some notes and 
a report that you were using. May I see those? 


(Witness hands counsel papers. ) 


Mr. Dunne: Thank you. 

Q. That limp, Doctor, you describe as a mild 
limp ? A. w Yes, «ladad: 

Q. And the bowing you describe as a mild an- 
terior bowing? 

A. That is correct, of 20 degrees. 

Q. There is also a bowing in the left thigh? 

A. That is correct, sir. 

Q. There is also some anterior-posterior insta- 
bility of the left knee? 

A. That is correct, sir. 

Q. This man had a congenital abnormality in his 
lumbar spine? 

A. He has 18 thoracic vertebrae. 

Q. Only four lumbar? 

A. ‘That is correct, sir. 

Q. That is a matter that he developed from 
work ? A. That is absolutely right. 

Mr. Dunne: Thank you very much, Doctor. No 
further questions. 
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Mr. D. Ryan: Your Honor please, there is one 
further [112] question I would like to ask on direct. 
May we open it for that? 

The Court: Yes. 


Direct Examination 
(Continued ) 
By Mr. D. Ryan: 


Q. Doctor, I believe you mentioned that there 
was a grave rehabilitation problem, vocational re- 
habilitation problem in this case. Why is that, 
Doctor ? 

Mr. Dunne: That has been asked and answered. 

Mr. D. Ryan: He didn’t explain why. I believe 
I asked him another question: 

Mr. Dunne: Let us not take the time, I will 
withdraw the objection. 

A. Because I think the agency which is con- 
cerned with vocational rehabilitation will have great 
problems in reeducating Mr. Libbey to some kind of 
a gainful occupation. 

Q. In what respect, why, Doctor? 

A. Because he is handicapped when he stands, 
when he walks and when he sits. 

Mr. Ryan: Thank you, that is all. 


Cross-Hxamination 
By Mr. Dunne: 
Q. Doctor, you spoke of that agency, that is the 
Bureau of Vocational Rehabilitation of the Cali- 
fornia State Department of Education? 
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A. That is correct, sir. 

Q. Itis a service that the state maintains? [113] 

A. That is correct, sir. 

Q. For training people who either from sick- 
ness or injury have some disability ? 

A. That is correct, sir. 

Q. It is an organization that examines them— 
examines them for and determines their fitness for 
a particular job, endeavors to select their job and 
then gives them training for the job? 

A. That is correct, sir. 

Q. In this case this man could go there and get 
training for a bench job? 

A. I don’t know whether he is suitable for a 
bench job. You mean, to sit at a bench? 

Q. Sit at a bench, do bench work. If he is suit- 
able for it he could get that kind of traming? 

A. That is correct, if he was suitable he could 
be a barber, a watchmaker. They have many jobs, 
and they select the right job for the right disability. 

Q. And that is the service that the state main- 
tains in conjunction with the Office of Vocational 
Rehabilitation of the Federal Government; the two 
governments work together on that? 

A. That is corpet) sir. 

Mr. Dunne: I have no further questions. 

Mr. Ryan: That is all, Doctor. 

The Court: That is all, Doctor. 


(Witness excused.) [114] 


The Court: We will take the mid-morning re- 


us. Roger N. Libbey 143 


cess at this time. Ladies and gentlemen of the jury, 
please bear in mind the admonition of the court. 


(Short recess.) 


ROGER LIBBEY 
resumed the stand, previously sworn. 


Cross-Examination 
(Resumed ) 
By Mr. Dunne: 


Q. Mr. Libbey, when we suspended yesterday, 
I had shown you this personal record application 
form, defendant’s Exhibit B for identification. Look 
at it again so you will know what I am talking about 
(handing to witness). 

Now I think you told us that at the time you 
made this out, a fireman by the name of Bird was 
with you? A. Yes, sir. 

Q. Now in answer to questions as to education, 
asking you the name of the school, the location, the 
time attended, graduated and major subjects your 
answer was, first, ‘‘Silvan Grammar School, Citrus 
Heights, eight years; graduated, yes; major sub- 
ject, grammar.’’ ‘That’s correct, is it not? 

A. Yes, sir, I graduated from grammar school. 

Q. Yes. Now look at the next line. Under that 
in your own handwriting you filled out and stated 
that you had four years of high school, didn’t you? 

A. I want to explain that, I wanted to explain 
it to you [115] yesterday. 

Q. Just a moment. We will give you plenty of 
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time to explain it. Let’s get first what you did. 
You wrote down four years of high school, didn’t 
you? A. Yes, sir. 

Q@. And then under the question, ‘‘Graduated,’’ 
you said you had graduated. You wrote down 
‘“Yes,’’ isn’t that correct? A. Yes, sir. 

Q. Now those two answers were untrue, weren’t 
they ? A. Yes, sir. 

Q. All you had was two years of high school? 

A. Yes, sir. 

Q. And you made those untruthful answers be- 
cause you knew that to be employed as a fireman 
by the Southern Pacific Company they required a 
high school education, didn’t you? 

Mr. Ryan: Now one second. I object to that on 
the ground it is incompetent, irrelevant and imma- 
terial. 

A. Well, when I was hired—— 

The Court: Just a moment. 

Mr. Ryan: And no proper cross-examination. In 
other words, that is a collateral matter, and—— 

The Court: I don’t see anything collateral 
about it. 

Mr. Ryan: But the question as to whether or not 
he knew that that rule, there is no evidence in here, 
there is no showing that actually there is that [116] 
rule. 


us. Roger N. Libbey 145 


(Testimony of Roger Norman Libbey.) 

The Court: Well, he is asking him if he knew 
that. J will overrule the objection. 

A. I didn’t. Mr. Lonergan never said anything 
at all. The only thing he asked was if I was a vet, 
or within the draft age. He was afraid, they were 
taking the boys, and I showed him my birth certifi- 
eate and discharge papers at that time. 

Q. Didn’t Bird tell vou that it was required ? 

A. No, sir. 

Q. He didn’t say that it was required that you 
have a high school education? 

A. No. No, sir, he had many firemen back east 
and, he was from back east, and they didn’t require 
one back there. 

Q. Why did you put down a deliberate misstate- 
ment, that you had had four years in high school? 

A. I have made a lot of mistakes and after I 
filled the papers out I was going to go up and tell 
them. I remembered I had put down four years 
instead of two. 

Q. But you knew perfectly well you hadn’t had 
four years of high school at the time you wrote that 
in your own handwriting, didn’t you? 

A. J made a mistake. Instead of putting two, I 
put four. I mean, anybody can make a mistake. 

Q. But you knew at that time that you never 
had more than two years of igh school, isn’t that 
so? [117] 

A. I didn’t mean to make a deliberate mistake 
like that, though, because I told Mr. Lonergan I 
only had two years of high school. 
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Q. And you knew that you had never graduated 
from high school, didn’t you? 

A. No, I went into the service. 

Q. That’s right, and you wrote down there in 
answer to that question, ‘‘Yes,’’ didn’t you? 

A. Well, in the service I studied, I had some rec- 
ords, I studied mechanics. 

Q. Mr. Libbey, if you will just answer my ques- 
tions, please. Under the question whether you grad- 
uated from high school you in your own handwriting 
wrote down the answer ‘‘Yes,’’ didn’t you? 

A. Yes, sir. 

Q. And that was an untrue answer, wasn't it? 

A. Yes, sir. 

Q. Now I want to show you another part of this. 

Mr. Ryan: Your Honor, before we go on, in 
other words, to straighten this record out, I wonder 
if your Honor could tell the jury that the question, 
there is no evidence that it is the S.P.’s require- 
ments that their firemen have four years of high 
school. That is absolutely untrue. But the ques- 
tion 

The Court: Please, Mr. Ryan; don’t argue the 
matter [118] before the Jury. That wasn’t the ques- 
tion. All he was asked was whether or not the 
statement in the application was correct. 

Mr. Ryan: Yes, but counsel has left the im- 
pression that they require four years. 

The Court: Well, impressions are not evidence. 

Mr. Ryan: All right, so long as we understand 
that. 
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The Court: And the witness has already an- 
swered that he was not told that it was four years, 
that four years was required. 

Q. (By Mr. Dunne): Now in answer to question 
No. 10, I will read it first and then I will show it 
to you. I will read the whole answer and the whole 
question : 

‘‘Have you ever been injured or suffered an am- 
putation ? 

‘If so, state how, when, where and the nature 
thereof.’’ 

Now, in your own handwriting to that, you wrote 
in the answer, ‘‘No,’’ didn’t you? Ane Vices ir. 

Q. Now at the time you wrote in that answer, 
‘*No,”’ No. 1, you had suffered an injury to your left 
leg at Guadalcanal when you were in the service 
and had been in the hospital over a year, isn’t that 
so? A. Yes, six. 

Q. And in addition to that, while aboard ship, 
you had fallen down and fractured your left knee- 
cap, isn’t that so? [119] A. Yes, sir. 

Q. Also prior to that time you had been in an 
automobile accident and fractured your left wrist? 

A. Yes, sir. 

Q. And at the time you wrote that answer ‘‘No,”’ 
it was an untruthful answer, wasn’t it? 

A. May I explain that? 

Q. Now just a moment; I will let you explain it. 
That was an untruthful answer? eee eS. sir 

Q. All right, will you now, if you have an ex- 
planation, tell us what it is? 
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A. See where it says ‘‘amputation,’’ like that 
(indicating) ? I thought it meant amputation. 

Q. Now just read the whole thing 

Mr. Ryan: Your Honor, I object to counsel cut- 
ting him off. He had started to make his explana- 
tion. Why don’t you let him finish it? 

The Court: Had you finished with your explana- 
tion? 

The Witness: Yes, sir, it says here 

The Court: He started to say he saw the word 
‘‘amputation,’’ and then you asked him another ques- 
tion. What is it you wanted to say about it? 

The Witness: At the time I thought it meant 
‘‘amputation,’’? amputated limbs is what I thought 
it meant. I don’t draw no [120] pension on an 
amputee, which I almost was, but I don’t. 

Mr. Dunne: All right. Will you look at that 
and read that whole question aloud, please? 

A. ‘‘Have you ever been injured or suffered an 
amputation? If so, state how, when, where and the 
nature therefor.”’ 

Q. Now, at the time that you filled out and wrote 
the answer in, ‘‘No,’’ you knew what an amputation 
was, didn’t you? 

A. That was a limb cut off. 

Q. Yes, and you knew that an injury—you do 
have an injury, and could have an injury without 
au amputation, couldn’t you? 

A. I didn’t think it meant that. I thought it 
meant an amputation, is what I thought it meant. 

©. But at that time, as a matter of what you 
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knew, you knew you could have an injury without 
an amputation? 

A. You could have an injury, yes, sir, without 
an amputation. 

Q. And at the time, you knew the difference be- 
tween the word ‘‘or’’ and the word ‘‘and,’’ didn’t 
you? A. ees, sir. 

Q. “Or’’ means one thing or something differ- 
ent, doesn’t it? A. Yes, sir. 

Q. And ‘‘and’’ means one thing together with 
another, doesn’t it? A. Yes, sir. 

Q. It is perfectly simple English, isn’t that so? 

A. Well, it reads right here, it is talking about 
amputation. [121] 

The Court: Let’s see that (examining). 

Q. (By Mr. Dunne): Now, Mr. Libbey, I am 
going to show you another paper. This one has two 
sheets as it is folded, so that we have got four sides. 
Now on this one, on the last sheet, it says part two, 
and then over on the back it says part three. Now 
you just look at those two so that you know what 
I am talking about (handing to witness). Under 
part two, and over on the back there is some hand- 
writing there. Now none of that handwriting is 
yours, is it? A. No, sir. 

Q. Now if you will look at the very front, and 
let me show you—. May I have exhibit B for iden- 
tification, Mr. Clerk ? 

The front of that is the same as this exhibit B; 
it is a carbon copy, made out at the same time, 
wasn’t it? A. Yes, sir. 
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Q. Now I want you to look at the back of that 
sheet. No, if you will turn it inside out so you can 
get it back of the first sheet, which would be page 
two, the page here (indicating). Let me fold it over 
for you (folding document). Now you will see up 
at the top there, there is a printed form and there 
is some ink handwriting. That ink handwriting is 
not yours, is it? A. No, sir. 

Q. Then below that there is a printed heading, 
‘*Part”’ and then a Roman Numeral II, and below 
that there are some printed [122] questions and 
there is some handwriting to those printed questions. 
Then at the bottom there is a signature. Now that 
signature, ‘‘Roger N. Libbey,’’ at the bottom is your 
signature, isn’t it? A.@ Y esp sir. 

Q. You wrote that yourself? A. “Yes, sitr: 

Q. Now let me see. I don’t want to make a mis- 
take on this. Now between part one, I said it was 
a Roman Numeral IT but I am mistaken—between 
part one and the signature, in indelible pencil, there 
are written in a series of answers. Those are all in 
your own handwriting, aren’t they? 

Ae a eswsir. 

Mr. Dunne: JI will ask that this be marked as our 
next exhibit for identification. 

The Clerk: Defendant’s exhibit C marked for 
identification. 


(Document identified above was marked de- 
fendant’s exhibit C for identification. ) 


Q. (By Mv. Dunne): Now, Mr. Libbey, on that 
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the third question was, ‘‘Have you ever received a 
pension or disability rating from any government or 
organization? If so, give details’’; and for that you 
wrote in the answer ‘‘No,”’ didn’t you? 

A. Yes, six. 

Q. Now at that time you did have a disability 
rating from [123] the United States government, 
didn’t you? ne Nes, sit. 

Q. And that was an untruthful answer ? 

A. Yes, sir. 

Q. At that time you were actually receiving dis- 
ability payments from the United States govern- 


ment, weren’t you? Ac Yes, sim, 
Q. And are still receiving them? 
A. Yes, sir. 


Q. Now the sixth question, ‘‘ Have you ever been 
confined to a hospital for surgical operation or fol- 
lowing an injury? If so, give details briefly’’; and 
to that you wrote in the answer ‘‘No,’’ didn’t you? 

A. Yes, sir. 

Q. At that time you had been confined to a hos- 
pital on three separate occasions ? A. Yes, sir. 

Q. At that time, after the first occasion, the first 
occasion in the hospital you had had surgical treat- 
ment, had you not? A. Yes Seu 

Q. At the time you wrote that answer in, ‘‘No,”’ 
that was an untruthful answer, wasn’t it? 

A. Yes, sir. 

Q. And you knew that it was untruthful at that 
time? [124] A. Yes, sir. 

Q. Now may I take this? Now you took this, 
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filled this out and took it over to Dr. Cress in 
Sacramento, didn’t you? A. Yes, sir. 

Q. And you saw him in his office ? 

A. Yes, sie 

Q. Now I want you to tell me what the conver- 
sation was at that office when you saw Dr. Cress. 

A. What do you mean? It has been over a year 
ago; I can’t remember the exact words. 

Q. Give us your best memory on it. 

A. Well, he checked my heart, checked my legs, 
checked my 

The Court: No, he wants to know what the con- 
versation was. 

Q. (By Mr. Dunne): What was said? 

The Court: What did you say, what did he say, 
the best you can remember. 

Q. (By Mr. Dunne): I want to know what you 
told him, and what he said to you as best you can 
recall it. 

A. Well, the Doctor saw my scars and asked 
me, and I told him. He asked me to bend my leg 
and asked me to walk. And I wasn’t thinking, at 
the time I bent my leg 

Mr. Ryan: I beg your pardon. If your Honor 
please, I couldn’t hear that. Could we have that 
read, please? 

The Court: Yes, read that back, Mr. Reporter. 


(Record read.) [125] 


Q. (By Mr. Dunne): Now do you remember 
anything else that was said in that conversation ? 
A. Well, he never asked me to bend my leg, and 
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at the time I wasn’t thinking of bending it, like 
you just said. That’s all I can remember. 

Q. That is all you can remember of the conver- 
sation ? x NCS) Sit. 

Q. Do you remember the doctor writing some- 
thing down on that piece of paper while you were 
there? A. Yes, sir. 

Q. Now as a matter of fact the doctor saw the 
scars on your left leg and he asked you about them, 
didn’t he? A. Yes, sir. 

Q. And didn’t you tell him that you had frac- 
tured your leg in your early childhood? 

A. No, sir, I did not tell him that. 

Q. Didn’t he write that down on this piece of 
paper in your presence? Now look at that; see if 
that wasn’t written down right in your presence 
(handing to witness. ) 

A. This is a false statement, sir. 

Q. Did he write that in your presence? 

A. Not in my presence, because I told him about 
what happened to my leg, the real story—I told him 
about it. He asked me what island I was on and I 
told him. 

Q. As a matter of fact, you told him that you 
had broken [126] your leg and it was before you 
were in the Marines, and you went into the Marines 
after that, is that a fact? A. No, sir, I didn’t. 

Q. And you told him that that injury had never 
bothered you all the time you were in the service, 
Pit that a fact? A. Not that I remember of. 

Q. You told him that you had had that injury 
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when you were a little kid and you had gotten over 
it, and you had been able to go into the Marines 
and they had taken you, and you had never had any 
trouble with it; isn’t that what you told him? 
A. The only thing I remember telling him is 
him asking me my past record. 
Q. Now after you came back from the doctor 
and came back to the superintendent’s office, the 
station house at Sacramento, isn’t that right? 


A. . Yesiesin 
Q. And you came back and saw Mr. Rupert; do 
you remember the name ? A. Wes, Si 


Q. And Mr. Rupert then gave you a lot of gen- 
eral instructions on matters of safety and being 
careful, didn’t he? A. Yes, sir. 

Q. And he gave you a lot of books at that time? 

A. Yes, sir. 

Q. Gave you a book of rules of the transporta- 


tion department? [127] A. Yes, sir. 
Q. Gave you a book of rules about the Hours 
of Service Act? ie, Wesyesim 


Q. Do you remember what other books he gave 
you? 

A. No—handling and operation of engines. I 
didn’t have much time to read them, because I was 
hurt just a day, just a shift after that. I looked 
them over. 

Q. And did he giving you a book on lighting 
fires in engines? 

A. I believe it said all that in the rules and 
regulations, how to operate an engine. 
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Q. But at any rate, he had a book and gave you 
a book about engines and it had in it about lighting 
fires, was that right? Ac” Yes cum 

Q. Now then, you remember yesterday we had 
some question about a date, that you had dated this 
application on the 9th of August, and indicate yes- 
terday that at the time you wrote that date you 
wrote it down correctly ? Aes Voosasir, 

Q. Now, then, if that is right, when you were in 
Sacramento, if that was on the 9th, then you went 
back to the round house to see Mr. Lonergan the 
next day? A. Yes, sir. 

Q. And he sent you down to see Mr. Farrell, 
who was the night round house foreman ? 

A. Yes, sir. It was on the 10th when I saw Mr. 
Farrell. [128] 

Q. Now at the time, at that time, you understood, 
and you had been told, that you would have to be 
learning for two weeks and pass an examination 
before you could be hired as a fireman, isn’t that 
correct ? A. Yes, sir. 

Q. You did not expect to be paid for that two 
weeks? A. No, sir. 

Q. And you were not, in fact, paid for it? 

A. No, sir. 

Q. Now then, after that, after you first went to 
see Mi. Farrell for one shift in the round house, you 
followed around with the fire-lighters ? 

im Yes, sit. 

Q. The only names you know for them are Tony 
and Bob? A. Yes, sir. 
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Q. Bob Chavez and Tony Lopez; were those the 
two fire-lighters ? A. Yes, sir. 

Q. And you also, wherever you were, one of 
them would be there or you would be with one of 
them ? A. Wes) sir: 

Q. And then that same thing was true on the 
next day, was it not? A. Yes, sir. 

Q. All that was done was to go around and light 
fires, and you watched them and they told you what 
to do, is that right? [129] A. Yes, sir. 

Q. Now you told us yesterday that the second 
day you were there, along toward the end of the eve- 
ning, the end of the shift, some time between ten 
and eleven or so, they told you there were no more 
fires to light? A. Yes, sir. 

Q. That is when you got on the locomotive with 
Peterson? A» Yes, sir. 

Q. That locomotive was No. 2795? 

A. Yes, sir. 

@. Now when you were going around with these 
fire-lighters, had they shown you what a firing 


valve was? AL Wesysir 
Q. It is a handle that is near the fireman’s seat- 
box in the cab of the locomotive ? Ace eswisin:. 


@. And here are some pictures that your counsel 
have put in evidence; I will show you Plaintiff’s 
Hixhibit 3. Can you see the firing valve in that? 

A. Yes, sir. 

Q. Now will you hold that so the jury ean see it, 
and point it out to them? Just put your finger 
on it. 
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A. This here, isn’t it (indicating) ? 

Q. It is a handle there, that handle; there is a 
rod that comes up and a quadrant, and then a handle 
to swing around on [130] that quadrant? 

A. It is right there, yes, six. 

@. Isee. All right. 

Mr. Dunne: May I point that out to the jurors 
in the far end of the box (indicating) ? 

@. And had you learned what the purpose of a 
firing valve was? 

A. They told me to add oil. It was for oil. 

Q. Now, incidentally, on this particular day be- 
fore you got on the engine with Peterson, had vou 
been on engine 2795 when the fire was started ? 

A. I don’t remember, six. 

Q. Don’t remember the fire being started in that 
particular engine? 

A. No, sir, I don’t remember. I have been try- 
ing to think all this time. I don’t remember. 

Q. You told us yesterday that you noticed that 
the door of the firebox was open? A. Yes, sir. 

Q. When did you first notice that? 

A. As soon as I got into the cab. 

Q. Now that is as soon as you got into the cab 
with Peterson ? A. Yes, sir. 

Q. And it was open about three inches? 

A. The width of a sand scoop. It was open a 
little bit [131] wider, about like that, something 
like that (indicating). 

Q. That opened, and then it was swinging back 
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so that as the door would swing it was back a little 
bit, and in here would be the fire (indicating) ? 

A. Yes, sir. It opens toward the fireman. 

Q. And it opens toward your side, and hinges on 
the engineer’s side? A. Yes, six. 

Q. Now at that time where were you seated ? 

A. In the firemen’s seat. 

Q. How were you sitting in that seat? 

A. Well, my legs, sitting up like you sit in a 


Q. And sitting straight forward, then? 

A. Sitting like this, you know—lhke you are sit- 
ting in a chair (indicating). 

Q. So at that time the firing valve was over to 
your right? A. Yes. 

@. As a matter of fact, the firig valve was 
farther back than the firebox door, isn’t that so? 

A. Yes, sir. 

Q. As a matter of fact, when the puff or what- 
ever it was of fire came out of the firebox door, it 
came out sideways in your direction, didn’t it? 

A. Yes, sir. 

Q. And came out sideways toward the stem of 
the firing [132] valve? 

A. Had me cut off on the deck, I think it is 
called the piggy deck or something like that; that 
deck you go out that is behind the fireman’s seat. 

Mr. Ryan: May we have that read? We couldn’t 
hear that. 


(Record read.) 
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Q. (By Mr. Dunne): At any rate, that was the 
direction it went; it went over toward the fireman’s 
side, didn’t it? 

A. Yes, sir, had me cut off from getting out. 

Q. You never made any attempt to swing off 
that, swing around and get out on the gangway, 
did you? 

A. It was so doggone hot I couldn’t get out. 

@. You never made that attempt, though, did 
you? 

A. It was either burn up or jump out. Didn’t 
have much time. 

Q. You never made that attempt, did you? 

A. No, sir. 

Q. No. Now at any time when you were in that 
engine, had you touched the firing valve? 

A. No, sir. 

Q. Had you touched any of the atomizer valves? 

A. No, sir. 

Q. You know what those are? You know what 
I am talking about? 

A. I know what they are; I never monkeyed 
with a thing. 

Q. You didn’t touch a thing? [133] 

ie No, sir. 

Q. The only thing that you did until this fire 
came out of the door was just sit and watch? 

A. Yes, sir. 

Q. You didn’t attempt to take any part in the 
handling of the locomotive at all? 

Pee No, six, | did not. 
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Q. And you didn’t intend to, did you? 

A. No, sir. 

Q. And nobody had asked you to? 

A. Nobody asked me; I figured it was none of 
my business, because he was backing the engine out. 

Q. Now I want you to tell us as best you can 
how you got up and got out that window. 

A. Well, it happened so fast I don’t remember. 
T think I put my hand on the side and swung out 
with my legs (indicating). 

Q. Put your left arm 

A. May I see that picture again? 

Q. Sure. Now there are three of them. One just 
shows the firebox door. 

A. I want the one with the window. 

Q. But there’s one that shows the window from 
the inside and one that shows it from the outside 
and shows the arm rest (handing to witness). 

A. I believe I threw both legs out forward with 
my arm, if I [134] can remember, here, and went 
out that way (indicating). 

Q. In other words, you grabbed onto the seat 
rest, the arm rest and pulled yourself up and swung 
your legs out? A. Ys, sir. 

Q. Kind of vaulted out, is that right? 

A. Yes, sir. 

Q. And you landed on your right leg? 

A. Yes, sir. Some of it, just a slight force was 
on my left leg, but most of it was on the right leg. 

Q. You got most of the force down there on 
your right leg? A. Yes, sir. 
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Q. And that is the way you wanted to land, 
isn’t it? Because you knew you had a bum left leg? 

A. I knew I had a bum left leg, ves, sir. 

Q. And you wanted to take the weight on vour 
right leg? 

A. I tried to land on my right leg, but anybody 
that is crippled on one leg, we always use the other 
leg without even thinking. You just use it; you just 
get so used to using it. 

Q. And that is the way you landed? 

A. Yes, sir. 

Q. I see. 

Mr. Dunne: I have no further questions. Oh, 
ves, I have one. 

@. Let me ask you this, Mr. Libbey; have you 
ever gone to the Bureau of Vocational Rehabilita- 
tion of California’s State [185] Department of Edu- 
cation in Sacramento ? 

A. At one time I went, just for a couple of days. 

@. And you haven’t gone back since? 

A. No, sir. 

Q. How long ago was that? 

A. I don’t remember; 47 or “48. It must have 
been 747, something like that. It has been so long 
ago 

Q. But not since you were hurt this time up in 
Roseville ? 

A. No, I have been sick all the time and in bed 
most of the time. 

My. Dunne: I have no further questions. 
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Redirect Examination 
By Mr. Ryan: 


Q. Mr. Libbey, as a matter of fact, are you still 
under the treatment of the Southern Pacific Hos- 
pital ? 

A. Yes, sir. I should be there now, I guess. 

@. Yes. And have you been under treatment 
continuously since this accident? 

A. Yes, sir, I report to the little hospital, the first 
aid station in Roseville. 

Q. Pardon me? 

A. I report once in a while to the first aid sta- 
tion in Roseville. I did up until my wound healed. 

Q. Oh, I see. And what do they do for you at 
the first aid station in Roseville? 

A. They used to dress my leg. I used to get 
pain pills [136] there from the nurse. 

Q. Had there been any time that you had been 
finished with your treatment from the Southern 
Pacific Hospital? 

A. No, sir, I still have a pass in my pocket. 

Q. Yes. Now there’s one question I might have 
overlooked yesterday. You testified that on the sec- 
ond shift, I think you said you fired yourself three 
locomotives ? A. Yes, sir. 

The Court: He said two. 

The Witness: Yes, two. 

Mr. Ryan: Two, was it? 

A. Mes, six, two. 

Q. Do you remember what kind of locomotives 
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they were? As to whether they were road engines 
or switch engines? 

A. I don’t remember the numbers, but—— 

@. I don’t mean the numbers. 

A. It wasn’t the one I was hurt in. I know that. 

Q. No, no, do you know whether they were road 
engines or switch engines? 

A. One was a mallet and one a switch engine. 

Q. What is a mallet? 

A. It is an engine, it is—well, it’s a bigger type 
engine that goes over the—that pulls the cars over 
into Reno over the hills. They have to change en- 
gines in Roseville. [137] 

Q. I see. The mallet is the kind they use going 
over the Sierra Nevada Mountains? 

A. Yes; in the 4000 class, I think. 

Q. Yes, and one of the fires that you yourself 
lit on that second shift was on a mallet? 

A. Yes. 

Q. Isee. Now may I see that last form that was 
used ? 

Now when you went to see the Southern Pacific 
doctor in Sacramento, Dr. Walter W. Cress, was 
this question asked and this answer made by you? 
No, I had better read it with you. And I am re- 
ferring, for the purpose of the record, to defendant’s 
C for identification. Now on part one that Mr. 
Dunne asked you about, I will ask you to state 
whether or not this question was asked vou and this 
answer given by you: 
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‘‘Q. Are you in good health?” 
And the answer, 
“SA. Mes 
When were you—strike that. And then the question: 


‘When were you last attended by a physician 
and for what ailment ?’’ 
And the answer, 
‘CA. One year ago, Veterans’ Hospital.’’ 
Now did you give that? A. Yes, sir. 
Q. And is that your handwriting in indelible 


pencil where you said that you were attended by a 
physician one year ago at the Veterans’ Hos- 


pital? [138] A. Yes, six. 
Q. Was that done at the office of the Southern 
Pacific doctor, Dr. Cress? A. Yes, sir. 


Q. Now when you put down that you were 
treated one year ago at the Veterans’ Hospital, did 
or did not Dr. Cress ask what you were treated for ? 

Mr. Dunne: That is objected to as leading and 
suggestive. 

Mr. Ryan: I put it in the alternative. 

Mr. Dunne: He should ask for all the conver- 
sations. 

Mr. Ryan: ‘‘Did he or did he not’’? 

The Court: Overruled. 

Q. (By Mr. Ryan): You can answer it. 

A. What I was treated for? 

Mr. Ryan: Will you read it to him, Mr. Re- 
porter ? 
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(Record read.) 

Peeves, SIT. 

Q. (By Mr. Ryan): What did you tell him you 
were treated for? 

A. J was supposed to have an operation on my 
left knee, but I never did have it. 

Q. Is that what you told him? 

A. No, but that is what I was supposed to have. 

Q. No, no; please listen to my question. I said, 
‘“What did you tell Dr. Cress you were treated for 
at the Veterans’ Hospital?’ [139] 

A. My left leg. 

Q. All right. Did he ask you, then, when you 
told him you were treated for your left leg at the 
Veterans’ Hospital, how you got those scars on your 
left leg? 

A. I told the gentlemen over there before, how. I 
told the doctor how it happened. 

Q. What did you tell him? . 

The Court: Well, he has already testified to that. 

Mr. Ryan: All right. 

Q. Is that when you told him in answer to those 
questions, is that when you told him about how you 
got your war wound? A. Yes, su 

Q. Allright. And did you not at that time, when 
you signed this document, Defendant’s No. C for 
identification know that up in the top of it it says 
this: 

‘“‘Order for physical examination to Doctor 
Walter W. Cress at Sacramento, California. 


166 Southern Pacific Company 


(Testimony of Roger Libbey.) 

Please examine in accordance with Company 
regulations applicant, whose record and signa- 
ture appear on other side, and whose personal 
description follows. Height, 51114”. Weight 
165 pounds. Eyes, green. Hair, brown. Com- 
plexion, red. Application for employment has 
student fireman, Division of Sacramento, South- 
ern Pacific Company; years employed by Com- 
pany, new. Signed, W. L. Jennings, Super- 
intendent.’’ [140] 


Did you know that all that was on there? 

A. Yes. 

Q. All right. In fact, are you the one who 
handed this document, Defendant’s Exhibit C for 
identification to Doctor Cress when you go to his 
office ? A. Yes, sir. 

Q. And did you know that part three of this 
document that I am talking about states this: ‘‘Ap- 
plicant is physically average subject for position as 
student fireman. His application is—,’’ and then the 
words appear, ‘‘rejected,’’ or ‘‘refused,’’ and under 
the words ‘‘his application is accepted,’’ there is a 
circle around it, is that correct ? A. Yes, sir. 

Q. ‘‘Accepted’’? 

Mr. Dunne: Well now, in answer to the question, 
the question was, did he know that. That those 
things were on there, that is. 

Q. (By Mr. Ryan): Let me ask you this ques- 
tion instead of —— 

Mr. Dunne: Well, why don’t you 
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My. Ryan: Wait a second. Instead of the one 
counsel asked, I will ask this question. 

Q. After the Doctor filled in the back of it, was 
it given back to you to bring back to the Superin- 


tendent ? A. Yes, sir. 
@. And are you the one who delivered it back 
to the Superintendent? [141] Ao” Years 


Q. And before you gave it to the Superintendent, 
did you look at it to see whether you passed the 
physical examination or not? 

A. It was secured in a—Well, I knew at the time 
that the doctor told me that I passed it. But he se- 
cured it in an envelope. 

Ome see. A. It was sealed. 

Q. Yes? He told you successfully passed your 
physical examination ? 

A. I saw him circle that there. 

Q. No, that is what I am asking you. 

A. He circled this right here, that I passed the 
examination. 

Q. And was that in your presence? 


A. Yes. 
Q. So here’s ‘‘application accepted,’’ and you 
saw him circle that? A. Yes, sir. 


Q. Did you see him sign this ‘Cress, M.D.’’? 

A. Yes, sir. 

Q. All right. And also in regard to this same 
paper—Incidentally, he made all this out in your 
presence, didn’t he? A. Yes, sir. 

Q. As you told Mr. Dunne, you knew what he 
wrote down here, is [141-A] that right? 
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A. Nieee sin. 
Q. All right. Then I will ask you about this 
Mr. Dunne: May I have that last question and 
answer ? 


(Record read.) 


Mr. Ryan: All right. Now under part two, 
physical examination, did you see the doctor write 
this down under this—this is in printing—‘‘skin, 
scars, ulcers, excessive perspiration and vasco-motor 
tone.’’ That is all fine print, and then in ink, whose 
handwriting is that in ink? Who wrote that? 

A. Must have been the doctor. 

Q. All right, and in answer to that it says this, 
‘‘multiple sears left thigh and slight deformity left 
thigh. Result of compound fracture of femur dur- 
ing early childhood.’’ 

A. J didn’t tell him childhood. I told him 

Q. You didn’t tell him that? A. No, sir 

Q. And did you see him write this down under 
‘‘hlood pressure’’: systolic, 110—diastolic, 76? Did 
vou see him write and fill in that stuff? 

A. He was taking my blood pressure and every- 
thing; I saw him. 

Q. Allright. And did you see under ‘‘head, nega- 
tive; eves, negative; ear, nose and throat, negative; 
mouth and teeth, negative; neck, negative; heart and 
arteries, negative; lungs, negative; abdomen, nega- 
tive for scars hernia or masses; genital [142] uri- 


nary, negative; bones and joints, negative; for osteo- 
Je)! 


nyelitis, 
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The Court: Well, you are just reading that, Mr. 
Ryan. I suppose sometime or other the jury is going 
to be permitted to see it. I don’t that it serves much 
of a useful purpose for the attorneys to read this, 
without letting the jury see all of it. 

Mr. Dunne: I didn’t offer it in evidence. 

The Court: IJ know you didn’t. 

Mr. Dunne: But I will at this time, your Honor. 

Mr. Ryan: J wanted to get as much of it as I 
eould in evidence, because maybe he won’t offer it 
in evidence. I don’t know. 

Mr. Dunne: Well, you always assume I won’t. 

The Court: Well, at sometime or other, I assume 
the jury will be permitted to see it. There is a basis 
for admitting it in evidence. 

Mr. Dunne: I will make the offer now, your 
Honor, and we will clear the record. 

The Court: Both of them may be admitted? 

Mr. Dunne: Yes. 

Mr. Ryan: Wait; I have first, and the one that 
I have just showed the jury, I mean, the one I 
showed the witness, J have no objection to that one, 
the one I was referring to. 

The Court: Well, what is the number of [143] 
that ? 

The Clerk: That is Plaintiff’s or Defendant’s 
Exhibit C. 

The Court: All right, that is admitted as Defend- 
ant’s Exhibit C. 

The Clerk: Defendant’s Exhibit C for identifi- 
cation received in evidence. 
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(Whereupon Defendant’s Exhibit C for iden- 
tification was received in evidence. ) 


Mr. Ryan: All right, now as to the other, I want 
to merely say this. As to the personal record, this 
is Defendant’s Exhibit B for identification that I 
aim referring to, your Honor; I have no objection 
to all of it going in, with one exception. The action 
that the company took after his accident, which is 
down at the bottom here, is the exception. 

The Court: Well, that is obvious 

Mr. Ryan: And that is on the ground that it is 
a self-serving declaration. 

The Court: Well, I notice it is not dated until 
October. 

Mr. Ryan: No, that’s right. 

Mr. Dunne: I haven’t offered that one. 

The Court: All right. 

Mr. Ryan: With the exception of that—— 

The Court: All of that document except the 
action of the company in October may be admitted. 

Mr. Ryan: All right. 

The Clerk: Defendant’s Exhibit B admitted 
in evidence. [144] 

(Whereupon Defendant’s Exhibit B for iden- 
tification only was received in evidence. ) 

Q. (By Mr. Ryan): You testified in answer to 
one of Mr. Dunne’s questions that Mr. Lonergan, 


the Master Mechanic—whom he has identified the 
man as—at Sacramento, questioned you regarding 
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your education. Is that correct? A. Yes,-sir. 

@. And when you first went up there to get the 
job, was that when you told Mr. Lonergan that you 
had only two years high school ? Ge NOR: 

Q. Isee. And then in regard to the part of the 
question, that question there that asked, in that slip 
that you filled out in the doctor’s office, ‘Have you 
ever received a pension,’’ did you or did you not tell 
the doctor that you were receiving a Government 


pension ? A. I told the doctor. 
Q. Did you tell him how much of a pension it 
was? A. I remember distinctly I told him. 


@. How much did you tell him? 

A. ‘Ten per cent. 

Q. Did you tell him that was for this wound you 
got on Guadalcanal ? A. Yes, sir. 

Q. Did he put that down? [145] 

A. Idon’t know. 

Q. Oh yes, as long as we are going into that; 
how much a month were you getting for this ten per 
cent disability ? A. $15. 

Q. $15? A. Yes, sir. 

Q. And that is what you are getting now? 

A. Yes, sir. 

Q. That has always been ten per cent; you never 
had a higher rating than ten per cent? 

A. At one time I was getting more than that. I 
wasn’t discharged with ten per cent. I was getting 
$115 at one time. 

Q. Isee. You mean when you first came out of 
the service? A. Yes, sir. 
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Q. What percentage of disability were you get- 
ting when vou were getting $115 a month? 

A. JI don’t remember now. 

Q. Isee. Haven’t you got the slightest idea? 

A. Around 70 per cent or something like that. 

Q@. Around 70 per cent; all right, and was it 
brought down from 70 to 10, or did it gradually 
come down? 

A. Well, it came down. Cut in half then, and 
then cut down to ten per cent, because I was work- 
ing, see. 

Q. I see. 

A. I was—you know, when a fellow is working, 
you shouldn’t [146] have—— 

Q. So you went down from 70 per cent to 35 
per cent? A. Yes, sir. 

Q. And then you had that for a little while? 

A. Yes, sir. 

Q. Then it went down to ten per cent? 

A. Yes, sir. I was working handling green lum- 
ber working in a logging camp. 

Q. What percentage of disability were you get- 
ting when you were working for the United States 
Army Transport Service on boats? 

A. I think the same per cent. That is probably 
where they caught up with me. 

Q. You mean the ten per cent? A. Yes. 

Q. J see; thats when they caught up swith #ou. 

Mr. Ryan: “Theat’s all, your Honor. 

The Court: Anything else? 
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Mr. Dunne: I have just one or two questions 
and I will be finished. 


Recross-Examination 
By Mr. Dunne: 


Q. Now, Mr. Libbey, I want you to look at this 
again and at the question Mr. Ryan read to you: 
‘‘Are you in good health? When were you last at- 
tended by a physician and for what ailment?’’? And 
then it says, ‘‘One year ago, Veterans’ Hospital ?’’ 
(handing [148] to witness). 

Now you told Mr. Ryan that the doctor looked at 
that and called that to your attention and you told 
him that was on account of your knee? 

A. Yes, sir. 

Q. Well, that was wrong, wasn’t it? That hos- 
pitalization, one year ago, was when you hurt your 
wrist in an automobile accident, wasn’t it? 

A. Well, they also was going to work on my 
knee, too. 

Q. Let’s take one thing at a time. You went to 
the Veterans’ Hospital at that time on account of 
an injury to your wrist in an automobile accident, 
didn’t you? Ae Yessir. 

Q. And isn’t that what you told the doctor ? 

A. I thought I told him my knee was, they was 
going to operate on my knee too, after they set my 
arm, but they didn’t. 

Q. When he asked you about being in the hos- 
pital a year before, you told that was on account of 
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your injury to your wrist in an automobile accident, 
didn’t you? A. Yes. 

@. I see. 

A. I remember telling him too I was supposed to 
have an operation on my knee, too, which I never 
did get. 

Q. And this statement about your left leg, ‘‘frac- 
tured femur in early childhood’’; that is something 
that the doctor just [148] dreamed up, is it? 

A. I never told him that. 

Q. Did he say anything about that at all? 

A. I told how it happened. It didn’t happen in 
childhood. 

Q. Where did he get the word ‘‘childhood’’? 

Mr. Ryan: I object to that on the ground it calls 
for the conclusion of the witness, where the doctor 
got the word. 

The Court: Unless he knows. 

Q. (By Mr. Dunne): Do you know where the 
doctor got the words ‘‘early childhood’’? 

A. I didn’t tell him that. 

Q. Do you know where he got it? 

A. I don’t know. 

Q. As far as you know, he just dreamed it up 
out of the thin air? 

Mr. Ryan: Object to on the ground it is argu- 
mentative. 

The Court: Yes, sustained. 

Mr. Dunne: I have no further questions. 
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Further Redirect Examination 
By Mr. Ryan: 


Q. Now let me ask you this in regard to that 
last question. I thought you told me on my redirect 
examination of you that when this question was 
asked, ‘When were you last attended by a physician 
and for what ailment?’’ And you wrote down, ‘‘One 
year ago, Vets’ Hospital,’ you toid them that was 
in connection with your war injury. Did you tell 
him that or did you [149] not? 

Mr. Dunne: That is objected to as no proper 
foundation. 

Mr. Ryan: Well, I want to get this concrete 

The Court: You are going over the same ground 


again. 

Mr. Dunne: Exactly. I think counsel has an- 
swered—counsel has gotten his answer ou that. 

The Court: I think, counsel, he has answered all 
the questions on that subject already. 

Mr. Ryan: I want to just clarify it. 

The Court: Well, all ight, ask him them again. 

Mr. Ryan: All mght. 

A. At first I went to Oak ISnoll with a broken 
wrist, and then I got there, when I got there, they 
wanted to operate on my knee too. 

Q. No, that isn’t my question. I asked you, 
did you, when you wrote down here that you were 
in a Veterans’ Hospital, did you tell the doctor at 
that time that you had been treated in Veterans’ 
Hospitals for your war injury ? 
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A. I told him so. 

Mr. Ryan: All right, that’s all, 

The Court: Well, we will take a recess, members 
of the jury, until two o’clock. Please bear in mind 
the admonition of the Court. 


(Whereupon an adjournment was taken until 
this afternoon at two o’clock.) [150] 


The Clerk: Further trial. 

Mr. Ryan: Mr. Petersen, will you please take 
the stand? 

THEADORE W. PETERSEN 

called as a witness on behalf of the plaintiff, sworn. 

The Clerk: Please state your full name to the 
Court and to the jury. 

A. Theadore W. Petersen. 


Direct Examination 


By Mar Ryan: 


Q. What is your first name? A. Theadore. 

Q. Theadore? A. Theadore, T-h-e-a 

Q. T-h-e-a-d-o-r-e? A. Yes. 

Q. Petersen, P-e-t-e-r-s-e-n? 

A. ‘Thatisiaent. 

Q. All right. Now, Mr. Petersen, where do you 
live? | 


512 Nyles Avenue, Rosedale, California. 
And what is vour occupation? 
Locomotive fireman. 


mes 
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Q. By whom are you employed? 

A. Southern Pacific Company. 

Q. Slow long have you been employed by the 
Southern Pacific Company ? 

A. Since 1943, June the 10th. [151] 

Q. And during all of that period were you a 
locomotive fireman ? A. No. 
What were you before that? 
I hired out as a car helper in 1948. 
Asa what? A. Car helper. 
Fireman helper ? A. Car, c-a-r. 
Yes. When did you become a fireman ? 
1946, August 31. 
And from ’46 up to the present time have you 
been a fireman continually ? i Yes) Whaye 

Q. All right. And during all of that time since 
you became a fireman have you been working out of 
the roundhouse at Roseville, California? 

A. That is right, yes, that is the home terminal 
there. 

Q. All right. Now, at the time of this accident 
what were you acting as? 

A. At that time I was a hostler in the round- 
house. 

Q. And for how long a period of time prior to 
the date of this accident, which was August 1], 
1950, had you been a hostler in the Roseville round- 


OPODOPO 


house? 

A. Well, Roseville doesn’t hire any hostlers as an 
actual job. [152] It is all locomotive firemen host- 
ling is what it is, and you either make a bid job 
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or are—you catch it from the extra board. At that 
time I believe I had caught the job from the extra 
board. 

Q. I see. So there was no such job known as 


hostler ? A. Notin Roseville, no. 
Q. You’re all firemen? A. That’s right. 


Q. All right. But my question was this: How 
long prior to—for how long a period prior to the 
time of this accident had you done the work of a 
hostler in the Roseville roundhouse ? 

A. Qualified for hostling in 1947. 

@. And had you on many occasions from 1947 
until August, 1950, acted as a hostler at Roseville? 

A. That is right, yes. I don’t know how many 
times, but J had, yes. 

Q. All mght. Incidentally, there are two round- 
houses at Roseville? A. There is, yes. 

Q. And what is the roundhouse where this acci- 
dent happened, what was that called? 

A. Roundhouse No. 2, the big, the large round- 
house. 

Q. What kind of engines do they keep up there? 

A. At that time they were keeping Malleys and 
44 Hundreds, which is a passenger engine. [153] 

Q. Yes. These Malleys, let me ask you some- 
thing about them. What are they used for? 

A. Well, that is a freight locomotive for moun- 
tain service. 

@. And mountain service where? 

A. That is between Roseville and Sparks, Ne- 
vada. 
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Q. Isee. Now, Roseville is a big junction point, 
isn’t it? A. That is the breaking point. 
Q. Is that what you call it, the breaking point? 
What do you mean by that? 
A. That is where all the trains come up, are 
broken up, made into other trains, transferred out. 
Q. And then when the trains are broken up and 
made into other trains where do they go when they 
go north, to what states do they go? 
Well, going north they would go into Oregon. 
And going east where would they go? 
Into Nevada. 
And Utah also, I guess? 
That is right. 
As far as Ogden do you go? 
The Southern Pacific goes as far as Ogden, 


a a 


yes. 

@. Do you remember the engine that plaintiff 
got hurt on? A. No. 2799. 

Q. All right, 2795. Now, what kind of an engine 
was 2795? 

A. It is a consolidation engine. [154] 

Q. I mean as to whether it was a road engine 
or a switch engine? 

A. It is used in both services. 

Q. In both switching and road? Now, at the time 
of the accident you were taking 2795 some place, 
weren’t you? 

A. Taking it from the roundhouse to the re- 
heving track. 

Q. ‘To the what track? 


180 Southern Pacific Company 


(Testimony of Theadore W. Petersen. ) 

A. Excuse me, from the roundhouse to the pre- 
paratory track. 

Q. Preparatory. 

A. Yes, it was to be used yn service that eve- 
ning. 

Q. Yes. Do you know what service 2795 was to 
be used for that evening? 


A. It was called for Bowman Turn. 

Q. Pardon me, Bowman Turn? 

A. Bowman Turn, that is right. 

Q. Bowman—— A. Local freight. 

Q. Bowman, B-o-w-m-a-n? ae Yes: 

Q. Bowman Turn? A. Yes. 

Q. And where is Bowman located? 

A. That is, I believe it is eight miles west of 
Colfax. 


Q. And as I recall is 

A. East of Roseville. [155] 

Q. Yes. In going east you pass through Ogden 
first, don’t you? A. Yes. 

Q. And then Colfax. 

A. Colfax, Applegate and Bowman—I mean, 
Auburn, Colfax. 

Q. Yes. All right. Now, on this Bowman Turn 
what type of cars would that engine pick up? 

Mr. Dunne: That is objected to, without founda- 
tion. 

Mr. Ryan: I submit 

Q. Do you know what type cars they picked up? 

A. Well, usually it is refers and gondolas. 

Q. All right. Now, refers, what is carried in 
refers ? A. Perishable goods. 
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Q. Perishable food? 

A. Fruit and vegetables. 

Q. Fruit and vegetables. Now, on this Bowman 
Turn local did they get these refers and so forth 
and bring them into Roseville? 

A. At sometimes they are, yes. 

Q. And then when they would bring them into 
Roseville where would they—would they be put on to 
other trains and moved out from Roseville? 

Mr. Dunne: That is objected to without founda- 
tion. | 

Q. (By Mr. Ryan): Do you know from your 
years’ experience up there? 

A. That is usually the procedure, yes. [156] 

Q@. And would they go out of the State? 

Mr. Dunne: ‘That is objected to without founda- 
tion, isn’t the shightest foundation for this man 

Mr. Ryan: He knows that, your Honor, that is 
common knowledge up there. Let me ask you a 
direct question. 

Q. When this Bowman local would go up and 
bring these cars into Roseville, what usually hap- 
pened to the cars after the Bowman local brought 
them into Roseville? 

Mr. Dunne: Objected to without foundation. 

The Court: Well, if he knows. 

Q. (By Mr. Ryan): If you know, yes. 

A. DoJ answer the question? 

The Court: Yes. 

The Witness: Those cars, as they are brought 
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into Roseville are put into freight trains, either 
moved north, south, or east. 

Q. When you say east or north, can you state 
whether or not they got out of the State of Califor- 
nia? 

Mr. Dunne: Objected to, without foundation. 

Q. (By Mr. Ryan): If you know. 

Mr. Dunne: This man hasn’t shown that he has 
the slightest basis for knowledge of where any par- 
ticular car is going, cars from Bowman are going. 

Mr. Ryan: Your Honor, I submit that objection 
would go to the weight of his testimony rather than 
to admissibility. I [157] venture to say not only any 
railroad man in Roseville, but almost every citizen 
around there know where cars are going after they 
leave Roseville, going intrastate and interstate. 

The Court: You may develop from the witness 
the extent of his knowledge of the movement of 
railroad cars and do that first. 

Mr. Ryan: Thank you, your Honor. I think that 
is advisable. 

Q. Now, you say you have been a locomotive 
fireman since 1946—yes, August, 1946; right? 

A. Right. 

@. And as such locomotive fireman prior to the 
time of this accident have you ever taken trains out 
of the state from Roseville? A. Yes. 

Q@. Where did you go some of your trips as a 
fireman, for instance? 

A. Run from Roseville to Sparks, Nevada. 

Q. Sparks, Nevada? A. Yes. 


{ 
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Or Ves. 

A. Run from Roseville to Gerber, California. 

Q. And from Gerber where did they go beyond 
Gerber ? 

A. Goto Dunsmuir and up into Oregon. 

Q. Let me ask you this: In any of these trips 
that you have made as a locomotive fireman from 
Roseville to Sparks, Nevada, did vou ever take any 
cars that were brought in, any refers, rather, that 
were brought in on the Bowman Turn and take them 
out of state? 

Mr. Dunne: That is objected to, without founda- 
tion. This is just pure guess. This man, if he has 
seen the manifest, seen the waybills, seen the car 
tags or otherwise actually knows. 

Mr. Ryan: I submit that you don’t have—— 

Mr. Dunne: Purest kind of speculation. 

Mr. Ryan: What counsel—— 

Mr. Dunne: As a matter of fact we know that 
firemen don’t know those things. They are on the 
engine, go along with the engine, know what weight 
they have behind them and what cars they have be- 
hind him and that is all they know. 

The Court: This witness also said he was a 
hostler there and he may have seen the making up 
of the trains as he handled the engines. 

Mr. Dunne: If he has, but so far it doesn’t ap- 
pear, no foundation for this but guess and specula- 
tion. 

Mr. Ryan: Is there a question pending? 

The Reporter: Yes. 


184 Southern Pacific Company 


(Testimony of Theadore W. Petersen.) 
Mr. Ryan: Read the question. 


(Record read by the reporter.) 


A. I couldn’t say whether I did or not. The 
ears that come into Roseville—— 

Mr. Dunne: Your Honor please, I think that 
answers the [159] question. 

Mr. Ryan: I submit he is entitled to make an 
explanation of that. He was going to state some- 
thing and counsel cut him off. 

Mr. Dunne: Can’t be an explanation when the 
witness said he doesn’t know, doesn’t know whether 
he did or not. 

Mr. Ryan: May I have that answer complete, 
your Honor? 

Mr. Dunne: May I have the question first? 

Mr. Ryan: I think he understands the question, 
he was cut off from his answer. 

Mr. Dunne: But your Honor, may I have the 
question read? 


(Question and answer read by the reporter. ) 


Mr. Dunne: I think the answer—I think the 
question has been answered, if he can’t say whether 
he did or not, if your Honor please. 

The Court: He didn’t complete his answer. You 
may finish your answer. 

The Witness: What I was going to say, cars 
coming into Roseville are made into trains. We re- 
ceive our train-registered check, the amount of cars 
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we have in our train and the amount of weight, but 
the conductor is the man who receives the waybills 
and where cars come from. 

Q. (By Mr. Ryan): Yes. Now, do you know 
this, though, that some of these Malleys, which 
are stationed at the roundhouse at Roseville, carry 
cars from Roseville out of the state of [160]Califor- 
ma? Do you know that of vour own knowledge? 

A. Yes. 

Q. Yes. All right. Now, let us get down to the 
accident. | 

The Court: This Bowman Turn trip that you 
speak of, that is the trip, the local trip that starts 
at Roseville and goes to Bowman and then returns, 
or vice versa ? 

The Witness: The Bowman Turn is called such 
because between Bowman and Roseville cars are 
picked up, delivered and spotted, the engine and the 
engine crew and the train crew goes on to Colfax. 
They stay there over night and make the return 
trip the next day to Roseville. 

The Court: Is the purpose of these trips to pick 
up produce and bring it back to Roseville and de- 
liver a shipment from Roseville to Bowman ? 

The Witness: On the trip up usually deliver 
empty cars and merchandise; on the trip back you 
take loaded cars. 

The Court: Bring it back to Roseville? 

The Witness: And empty cars, that is right. 
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The Court: And at Roseville they are redis- 
tributed and go out on other trains? 

The Witness: Yes. 

The Court: All right. 

Q. (By Mr. Ryan): As I understand it from 
your testimony that the refers that are picked up 
and brought that are picked up and brought into 
Roseville contain California fruit and vegetables? 

A. That is right, from Lumis and Rockland and 
various other places. 

Q. Yes. And then this California fruit and vege- 
tables they are brought in on these cars and remade 
into other trains that go all over the system, is that 
right? 

Mr. Dunne: That is objected to, without being— 
without foundation. 

Q. (By Mr. Ryan): Do you know that? 

Mr. Dunne: Without foundation, doesn’t know 
where—— 

The Court: Read the question. 


(Question read by the reporter.) 


The Court: Well, I suppose we always take it for 
granted in California we do send our fruit all over, 
but I suppose this witness has no specific knowledge 
of it. However, I don’t suppose that would be too 
serious. 

Mr. Ryan: I don’t think so. 

Q. Now, getting down to the accident. The eve- 
ning of August the 11th, 1950, did you see Roger 
Libbey in roundhouse No. 2 at Roseville? 
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A. Yes. 

Q. And on that night were you a hostler? 

A. Iwas working as a hostler, yes. 

Q. Incidentally, counsel said something in his 
statement about the difference between an inside 
hostler and an outside hostler. Do they have that 
distinction at the Roseville roundhouse? [162] 

A. No. 

Q. I see. In other words, do you act as both 
an inside and outside hostler ? 

A. Well, only those who are qualified for both 
do. Myself, 1 am not qualified as an outside hostler. 

Q. But you that day, were you supposed to move 
ears right from the roundhouse to the various pre- 
paratory tracks where train crews would pick them 
up? A. Just the engine. 

@. That is what I mean, the engine. 

A. Yes, just one preparatory track at each end. 

Q. ‘hen as I understand it you were qualified 
to move an engine both inside the roundhouse and 
outside the roundhouse ? 

A. The term inside hostler means any engine 
can be moved on any roundhouse track, and an 
outside hostler moves an engine on a main line or on 
a yard track. 

Q. I see. Is the preparatory track where you 
were going to put this engine 2795, is that a round- 
house track? 

A. That is a roundhouse track, yes. 

Q. While you were acting as a hostler you say 
you saw Libbey in the roundhouse? 
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A. That is right. 

Q. Did you know Libbey before? 

A. Yes, I did. 

Q. And before you saw him in the roundhouse 
that night do [163] know that he was working for 
the Southern Pacific Company ? 

Mr. Dunne: That is objected to, objected to as a 
conclusion. 

Mr. Ryan: Withdraw that. 

Q. Before you saw him did you know that he 


was a student fireman ? A. No. 
Q. And did you have any conversation with Mr. 
Libbey when you met him that night? A. Yes. 


Q. Please tell us what the conversation was? 

A. I just asked him what he was doing. He told 
me he was a student fireman, that he was taking 
his two shifts in the roundhouse, going around with 
the firelighters, said that it was his second shift. I 
believe I made the statement that he would be all 
done after that and he could make his road trips, 
or start his yard trips. 

Q. Did he get on that locomotive with you? 

A. Yes, I was going after the locomotive when I 
saw him. 

Q. What did you say to him about getting on the 
locomotive ? 

A. I asked him if he was busy right at the time 
and he wasn’t. I said, ‘‘ Well, I am going to move 
2795 out.’’ More or less he took it for granted and 
we both got on the engine at about the same time. 

@. Isee. Now, incidentally had vou had experi- 
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ence before with [164] student firemen there at the 
roundhouse ? 

A. I have had experience with student firemen, 
1 have had them on the road with me on several 
engine trips, road trips. As far as in the round- 
house, why, they are not under my jurisdiction. 

Q. Now, can you state whether or not it was 
customary for them to learn all they could about 
their job? 

Mr. Dunne: That is objected to, too indefinite. 

The Court: Yes. 

Mr. Dunne: With what we are concerned with 
here. 

The Court: I guess we can assume that anyhow. 

Mr. Ryan: Yes. 

Q. All rght. Anyway, after you got on the loco- 
motive where did you go? I mean, where did you 
sit, did you stand, or what did you do? 

A. Isat down on the engineer’s seat box. 

Q. I see, and was the front of the locomotive 
headed into the roundhouse? A. Yes. 

Q. And where did Libbey go? 

A. To the left side, fireman’s seat box. 

Q. All right. Now, before getting on this loco- 
motive did you look it over a little bit? 


A. Yes. 
Q. For instance, did you first find out whether 
there were any chains on it? [160] A. Yes. 


Q. And were there any chains on it? 
A. ‘There was, yes. There is on all those parked 
in the roundhouse. 
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Q. Did you remove the chains? A. Yes. 

@. And when you got on the cab did you notice 
whether the fire was lit on the engine? 

A. There was a fire in the engine. 

Q. Yes. Did you observe whether the fire door 
was open or shut? 

A. The fire door was propped open with a sand 
Scoop. 

Q. Isee. How far open was the fire door? Could 
you do it this way? If it is full open, it is full, or 
half open, or three-quarters or one-quarter, what- 
ever it was. How far open was it? 

A. About three and a half inch gap around the 
fire door. 

@. And when you are talking about the fire door 
being opened you are not referring to the little 
peep hole, but the whole door? 

A. The whole door was open, yes. 

Q. And it was held open by means of this sand 
scoop, 1s that correct? A. That is correct. 

Q. How long an instrument was the sand [166] 
scoop ? 

A. The shortest—the way it was propped to 
open, why, it would be held open about three and a 
half inches. The sand scoop itself is eight to nine 
inches long, perhaps longer. 

Q. ‘That was propped so that the door couldn’t 
close, is that correct? A. That is right. 

Q. Now, when you got on the engine what is the 
first valve you move, or what is the first lever or 
valve that you move? 
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A. You open the air pump valve. 

Q. The air pump valve? A, Dhat’s rigit. 

Q. I show you a picture and I will ask you if 
that is a fair representation of the various instru- 
ments that are in front of the engineer on the en- 
gineer’s side on the 27 Hundred type locomotive ? 

iver 1S, Ves. 

Q. Yes. 

Mr. Ryan: All right, I offer this in evidence, 
your Honor, as our next exhibit. 

The Clerk: Plaintiff’s Exhibit No. 13 introduced 
and filed in evidence. 


(Whereupon the photograph above referred 
to, marked Plaintiff’s Exhibit No. 138, was re- 
ceived in evidence. ) 


Q. (By My. Ryan): Now, you said that you 
open up what valve, Mr. Petersen? [167] 

A. Open the air pump valve. You can take it 
from there. 

Q. All right. When you open the air pump valve 
what does that do? 

A. That is what supplies air for your brakes and 
your reversing lever. 

Q. I see, so that you would be able to stop if 
you had to? A. Yes. 

Q. All right. What is the next thing that you 
did then? 

A. Have to wait until your main reservoir pres- 
sure reaches one hundred and ten pounds. That is 
on your gauge here. 
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Q. Did you do that? cae. 

Q. And then what did you do? 

A. Then you have to check vour reversing lever, 
which is this lever here. 

Q. You are indicating—I will mark that with ) 
a one so that the jury can see it, one with a circle | 
around it. That is on the right-hand side of the — 
picture. That is your reversing lever. Did you pull | 
that toward you? 

A. Pull it toward you to go into reverse, shove 
it away to go forward. 

Q. Now, after you had the reversing lever in 
position for a reverse movement then what is the 
next thing that you did? A. Ring the bell. 
Well, yes, but [168] 

Got to ring that bell. 

After vou ring the bell what do you do? 
Then you open your throttle easy. 

And this great big long lever is a throttle? 
That is right. 

When you pull that forward, towards you, 
does that open it up? 

A. You want to pull it open easy, though, pull 
towards you easy. 

Q. I will mark a two on that to show the start- 
ie lewer. 

Mr. Ryan: May I pass this to the jury? 

The Court: You can hold it up and show it to 
them, save time. 

Mr. Ryan: Oh, yes. 


OPOrore 


(Exhibiting photograph to the jurors.) 
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Lhe lower corner you see the reverse lever, that 
sets it in reverse. This great big long lever is the 
throttle, draw that towards you and that sends 
steam into the cylinders to operate the wheels, 
doesn’t it? A. That’s right. 

Mr. Ryan: My finger is pointing to the reverse 
lever. You pull that towards you, it puts it in re- 
verse and you see the great big lever, that is the 
throttle and you move that and that starts it going. 

Q. All right. Now, please tell his Honor and 
the jury what [169] happened when you pulled the 
throttle and started to move? 

A. When you—when I opened the throttle on 
that particular engine it momentarily took the arti- 
ficial draft from the firebox causing a momentary 
explosion inside the firebox. Fire and gas just 
came out of the door, filled the cab with smoke, and 
from there on I didn’t see anything. 

Q. Now, from the way the firebox was opened 
did this fire and gas come out on your side of the 
eab or the fireman’s side of the cab? 

A. Came out on the fireman’s side. 

Q. What happened then when you noticed this 
fire and gas come out of the firebox? Could you 
see Libbey for the smoke or anything? 

A. No, couldn’t see anything. 

@. You mean the smoke was so thick on the 


fireman's side 
A. It completely filled the cab, the smoke and 
the gas completely filled the cab. 
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Q. Couldn’t look across the cab and see who was 


there ? A. That’s right. 
Q. All right. Do you know what happened to 
Libbey ? A. No, I don’t. 


Q. What was the first thing that you knew that 
Libbey was not in the cab any longer? 

A. Well, knowing Libbey I figured that he got 
scared and J wanted to find out if he got burned, so 
I hollered over to him. [170] He didn’t answer. 

Q. That is the first indication you had that he 
was no longer in the cab? A. That is right. 

Q. What did you do when he didn’t answer your 
eall? 

A. Well, I had already stopped the engine, so 
I went to look. I heard him holler as I got off the 
seat box. 

Q. Isee. You mean, when you heard him holler 
his holler didn’t come from the cab, but from the 
outside of the cab? A. That is right. 

Q. How far did the engine move altogether? 

A. I would say ten to twelve feet. 

Q. Yes. Then did you get out of the cab on your 
side? 

A. No, I got out of the fireman’s side, after I 
pulled the valve and put the fire out. 

Q. Pardon me? 

A. After I put the fire out. 

Q. Isee. You put the fire out completely in the 
firebox ? A. That is right. 

@. And you got out on the fireman’s side? 

A. That is right. 
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Q. Did you see Libbey? 

A. Yes, he was on the floor. 

Q. Incidentally, how far would you estimate that 
it was from the sill of the window of the fireman’s 
side down to the floor [171] of the roundhouse ? 

A. A rough guess I would say twelve to fifteen 
feet. 

Q. And what is the floor made of in that round- 
house ? A. Concrete. 

Q. Concrete floor. Now, let me ask you this: 
On the date of the accident were you familiar with 
the rules and regulations of the Southern Pacific 
Company for the firing and handling of loecomo- 
tives? A. Yes. 

Q@. And I will show you, call your attention to 
Rule 62H under the heading of General Instruc- 
tions, and wish you would read that first before you 
answer my question. 

A. You want me to read it out loud? 

Q. No, you read—you are familiar with that 
Rule? A. Yes. 

Q. Was that Rule 62H, was that in effect at the 
time of this accident? I mean, it was one of the 
rules of the Company as of that date? 

Mr. Dunne: Just a minute; let him answer, was 
it in effect, that was the question. 

The Witness: No, it was not. 

Mr. Ryan: When did it go out of effect? 

A. Wait a minute, correction—correction. The 
Rule, sure was in effect; sure it was. You got 
me 
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Mr. Ryan: Almost got something there, [172] 
Arthur. 

The Witness: You got me backwards there. 

Mr. Ryan: JI would like to read this Rule into 
evidence, your Honor, reading as follows, Rule 62H, 
of the Rules and Information for the Firing and 
Handling of Locomotives for the Southern Pacific 
Company: ‘‘Fire door must be securely latched 
when starting a fire and at all times when locomo- 
tive is under fire, except as provided by Rules No. 
63, 102, and 170J,’’ which I don’t believe are per- 
tinent here. 

Q. Now, I also show you Rule 80 and I wish you 
would read that and tell me if you knew that Rule 
and if that was in effect at the time of this ac- 
cident? [173] UN, Vues 

Mr. Ryan: All right. Now I would like to read 
that into evidence, your Honor. Rule 80 is under 
the heading, ‘‘Duties of Hostlers,’’ and it is as fol- 
lows: 


‘“Hostlers will be held responsible for con- 
dition of locomotives under their care while 
moving them in and out of engine house or on 
designated tracks. Water level in boiler must 
be checked by hostlers in accordance with Rule 
NOR 


Q. Then I call your attention to Rule 81() 
under the heading of ‘‘Method of Firing Up Oil 
Burning Locomotives Not Under Steam,’’ and I will 
ask you if you knew that rule, and if that was in 


us. Roger N. Libbey 197 


(‘Testimony of 'Theadore W. Petersen.) 
effect on the day of the accident (handing to wit- 
ness) ? AS Y es: 

Mr. Ryan: All right, I will read that into evi- 
dence, your Honor. 

Mr. Dunne: Well, that is objected to as incom- 
petent, irrelevant and immaterial. This was lighting 
fires; this locomotive was already under fire. 

Mr. Ryan: Yes, but our complaint charges negli- 
gence or if it isn’t charged, [ want to amend it to 
eonform to the proof, in the way the fire was lit 
when the men left the firebox door open at that 
time, too. 

Mr. Dunne: Well, that was an hour before. There 
is no cause or relationship there as to this accident. 
This fire [174] was burning. 

The Court: What is the number of the rule? 

My. Ryan: 61(1): Would you like to see it? 


(Handing book to Clerk who then handed it 
to the Court.) 


The Court: I don’t see the applicability of it, 
My. Ryan. 

Mr. Ryan: All right. Well—— 

The Court: It is something that has to do with 
the manner in which the fire lighters should operate. 

Mr. Ryan: Yes. In other words, I am charging 
negligence in the way the fire lighters lit the fire 
in this particular engine, because they went away 
leaving the fire door open, and that act of negligence 
continued right up to the moment of the accident. 

The Court: Well, of course this only applies to 
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the manner in which the door was to be kept latched 
when they started the fire. 

Mr. Ryan: Well, perhaps. I don’t know. 

The Court: I don’t see that that necessarily 
would be helpful here, because there is no evidence 
as to how the fire was lighted in this particular 
engine. 

Mr. Ryan: I see what you mean, yes, your 
Honor. And Rule 129; I wonder if I can read this, 
if you think it is pertinent, without going back to 
this witness? 

Mr. Dunne: You can read any of them if I don’t 
have any [175] objection. I would like to look at it 
first. 

Mr. Ryan: All right, would you take a look at 
129, please? 

Mr. Dunne: I have no objection. 

Mr. Ryan: All right. Rule 129 I will read into 
evidence: 


‘‘Fire door should be kept closed and latched 
while locomotive is on the road or under fire. 
When making observations through fire door, 
guard against the outflash of flame that may 
follow ignition in ease fire should go out by 
having blower on strong enough to create a 
draft that will remove all gases from the fire- 
ox:”’ 


Q. (By Mr. Ryan): Now, Mr. Petersen, when 
you went up to Mr. Libbey on the ground, did you 
observe his condition ? a. Wes; 1 did. 
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Q. And what did you notice about him? 

A. The main thing I noticed was his right leg 
was broken above the knee. 

Q. And you could see that with your own eyes, 
could vou? 

A. It was a compound fracture: vou could see 
the bone sticking up. 

Q. Isee. And what did you do when vou found 
him there in that condition? 

A. Myself and several other roundhouse em- 
ployees put him on a stretcher. 

Q. I see. Put him on a stretcher and where did 
vou take [176] him? 

A. He was taken to the Emergency Southern 
Pacific Hospital. 

Q. Right in the company’s yard at Roseville? 

A. Yes. 

Q. And vou took him there, did you? 

A. No. I did not go with him. 

Mr. Ryan: I see. You may cross-examine. 


Cross-Examination 
By Mr. Dunne: 


Q. Mr. Petersen, let me straighten that one thing 
frst. I first understood you to say that at Rose- 
Fille there was no distinction between inside and 
jutside hostlers. and then I understood you to say 
that you were not qualified as an outside hostler? 

A. That's right. 
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Q. Now an inside hostler is a man who is quali- 
fied to move a locomotive on the roundhouse tracks? 

A. That’s right. 

@. And an outside hostler is a man who is 
qualified, when necessary, to take a locomotive out 
onto the working tracks, the switch tracks, or the 


main line? A. That’s right. 
@. Now as a matter of fact, the outside hostler 
gets extra pay for that, doesn’t he? A. Yes. 


@. And an outside hostler, when he goes what 
you call [177] outside, takes a locomotive outside 
under, onto the working tracks, always has another 
man with him? A. That’s right. 

Q. Inside the roundhouse you move locomotives 
by yourselves, and work by yourselves? 

A. (Nodding in the affirmative.) 

Q. Is that correct? A. That’s meht, 

Q. So that at Roseville there was such a dis- 
tinction ? 

A. There is no outside and inside hostlers there, 
no. 

Q. ‘There are no outside hostlers there? 

A. No. There’s no outside hostling jobs there; 
there are outside hostlers there, but there are no 
outside hostling jobs. 

Q. I see what you mean. There are no jobs, 
which, as a regular course, in the regular course in 
hostling, take a man outside the roundhouse ? 

A. No. 

Q. If an emergency should arise, however, then 
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a qualified man would take the engine out as a 
hostler ? A. That’s right. 

Q. I see. So that when you say there’s no dis- 
tinction, you mean there were no regular jobs that 
have that? 

A. That’s right. I didn’t make myself clear. 

Q. And again, so that we be clear on this, you 
first qualify [178] as a fireman, is that correct, when 
you start in firing? The first thing was to qualify 
as a fireman ? ee VCs. sii 

Q. Then after you worked as a fireman for 
awhile, you qualified to handle an engine ? 

A. That is after you have been in six months 
actual service; not six months seniority, but six 
months actual service. Then you must qualify for 
inside hostling. 

Q. At that time, then, you qualify as an inside 
hostler to handle engines ? A. That’s right. 

Q. Then from that, you go on to qualify as an 
outside hostler, and then eventually as an engineer ? 

A. That’s right. 

Q. Then you work as an engineer or a fireman, 
as your seniority permits ? A, That’s right. 

Q. Had you, before the time of this accident, 
actually worked as a fireman on road jobs out of 
Roseville? Aa Wes. 

Q. And you had worked over to Sparks and re- 
turn? A. Yes. 

Q. Now it is part of the job of a fireman to 
take water into a locomotive, isn’t it? 
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A. Yes. [179] 

@. And also to take oil? 

A. At some places. 

Q. And to do that, you have to climb up on the 
tender ? A. That’s right. 

Q. Open the manholes or open the receiving hole 
for the oil? A. Yes. 

Q. In other words, first to take water, you open 
the manholes? A. That’s right. 

Q. Then with a hook, you pull the water column 
over and take water? A. ‘That’s right. 

Q. That is part of the fireman’s job, to climb 
up the front of the locomotive and change the 
markers, isn’t it? A. lhWeit’s right. 

Q. And also to change the indicators? 

A. Right. 

Q. And then climb up on the rear of the tender 
and change the markers and put up markers when 
the locomotive is running light? 

A. Light, that’s right. 

Q. Would you tell us what the expression ‘‘run- 
ning light’? means? 

A. Any engine that is running without a train 
and is displaying markers and signals. [180] 

Q. And when a locomotive is running hight and 
there is any occasion to throw switches, who does 
that ? A. That is the fireman’s job. 

Q. If a locomotive is running light and there 
is occasion to flag under Rule 99, who does that? 

A. The fireman. 


us. Roger N. Iibbey 203 


(Testimony of Theadore W. Petersen.) 

@. Did you ever work in helper’s service on the 
Sacramento Division ? A. Yes, sir, 

Q. Would you tell, because I used that expres- 
sion earlier, will you tell the jury what helper’s 
service means? 

A. Helper’s service is helping any first class 
passenger train or any express train or any freight 
train over a grade that the engine, that the road 
engine is not capable of pulling. 

Q. That is, it is an extra engine that is put on 
to the train? | 

A. It is an extra engine and crew. 

Q. And in helper’s service, the helper engine 
helps up to the top of the grade? 

A. To the top of the grade, and cuts out of the 
train there. 

Q. Now you and I understand that expression 
‘“euts out,’’ but the jury may not. What do you 
mean by ‘‘cutting out of the train’’? 

A. At Norden, California, is the summit of the 
grade. The engine there leaves the train, it is turned 
around and [181] goes back light to Roseville. 

Q. There is also a helper’s service from Truckee 
up to Northern, isn’t there? Aes Uiat ceyicht, 

Q. Now on the evening of this accident, Mr. 
Petersen, please correct me if I am wrong, because 
I am going to use the form of leading questions. 
If I misstate anything, correct me, please. You 
didn’t know that Libbey was around the roundhouse 
until you saw him shortly before this accident? 

A. No, I didn’t. 
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Q. And you came up to him and asked him, that 
is, when you asked him what he was doing around 
there; that was the first time you had seen him 
around the roundhouse? 

A. That was the first time. 

Q. And he then told you that he was a student 
fireman ? A. Yes. 

Q. You then told him that you were going to 
move the 2795, is that correct ? 

A. ) Vhat/stishe 

Q. Did you ask him to come with you? 

A. Not directly. 

Q. You simply told him that you were going to 
do this, what you were going to do, and then you 
went off to do it, is that correct? 

A. Well, he came along with me, hke I said 
before; he and [182] I have known one another for 
quite some time. 

Q. However, you knew that he was coming along 
with you, there was no question about that? 

A. Yes, I did. 

@. Now had the fire lighters finished with their 
locomotive, with that locomotive ? 

A. Yes, the engine was ready to go out of the 
roundhouse. Everyone was completed with it. 

Q. As a matter of custom and practice in han- 
dling locomotives and moving them, the hostler 
doesn’t move them until all of the other roundhouse 
people have finished with them, isn’t that right? 

A. Wes, that’s right. 
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Q. And he doesn’t move it until they all get off? 

A. No. 

Q. You say ‘‘no’’; you mean—— 

A. Sometimes they will still be on there when 
the engine is moved. It is common practice. 

Q. That is, machinists? A. Machinists. 

Q. Boilermakers ? 

A. Boilermakers or their helpers; electricians— 
they may be changing light bulbs and stuff of that 
sort. 

Q. Or men who are still continuing to service 
the locomotive? [183] A. That’s right. 

Q. As a matter of fact, on this particular night, 
were you going to take the 2795 up to the sand- 
house ? A. That’s right. 

@. Now where was the sandhouse located? 

A. That is at the top end of the roundhouse. 

Q. But it is still within the tracks that are part 
of the roundhouse ? 

A. Still within the roundhouse area, yes. 

Q. And that was for the purpose of servicing it 
and putting sand aboard? 

A. Putting sand aboard, taking water and oil. 

Q. And this isn’t directly connected with this 
lawsuit, but to fill it out, what is the purpose of tak- 
ing sand aboard a locomotive? 

A. That is to keep the engine drivers from slip- 
ping on the rails and causing the train to break 
in two. , 
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Q. In other words, sand is used in ordinary run- 
ning of a locomotive to assist in stopping and break- 
ing it? 

A. That’s right; and it is also used in cleaning 
the flues of the engine. 

Q. Now as long as you mentioned that, and we 
have talked about a sand scoop 

A. That is where the sand 

Q. The flues—well, the fire is in the firebox at 
the back [184] end of the boiler? 

A. MThat’seaighite 

Q. The boiler head comes into the locomotive and 
the firebox is below that? A. That’s right. 

Q. Then from the firebox there are a series of 
openings, oh, perhaps two inches, two and a quarter 
inches in diameter that go through the boiler to the 
smokebox in the front? 

A. (Nodding head in the affirmative.) 

Q. Is that correct? A. That’s correct. 

Q. And the fire from the firebox in the rear, 
with proper draft, is drawn up and then goes 
through those flues to the smokebox in front, and 
then eventually out the stack in front? 

A. (Nodding in the affirmative.) 

Q. Now you have to answer, Mr. Petersen, be- 
cause the Reporter has to get vour answer, you see, 
and he can’t watch the nod of vour head. 

A. Yes, all right. 

Q. Now those flues in through there, through 
the boiler, will get dirty, and filled up with carbon? 

A. That’s right. 


vs. Roger N. Libbey 207 


(Testimony of Theadore W. Petersen.) 

Q. And the manner of cleaning them out is when 
the locomotive is working steam heavily, so that 
there is a heavy draft, [185] you just take a scoop 
of sand and toss it in the firebox? 

A. Well, yes—through the peephole. 

Q. Then the draft pulls it through the flues and 
scours out the flues? ae Vat’ s Tiel. 

Q. That is known as ‘‘sanding an engine’’? 

Peeeliat’s right. 

Q@. And for those of us who have seen locomo- 
tives running along the line, when you suddenly 
see a lot of black smoke, coming out, that means 
the fireman is sanding the engine ? 

A. That’s right. 

Q. And this scoop that we have talked about is 
the scoop that is used to throw that sand in? 

A. To throw that sand in the firebox. 

Q. Do you know what a pettycoat pipe is? 

A. Pardon. 

Q. Well, I may have to put it the other way 
around first. What is a blower? 

A. A blower is an artificial draft for your fire- 
box. It clears the gases and smoke and helps put 
your fire through the flues we were just speaking of. 

Q. It is used to create a draft for the fire? 

A. That’s right, artificially. 

Q. Now where does it actually blow? Does it 
blow—does the blower create the draft by blowing 
in the firebox at the [186] rear of the boiler, ov in 
the smokebox at the front? A. (Hesitating.) 
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Q. If you can’t answer these questions, don’t 
do it. 

A. Let’s see. I believe the blower blows from the 
back. 

Q. Ave you sure about that? 

A. No, I am not. 

@. Well, do you happen to know where the draft 
comes from when the locomotive is working steam? 

A. Comes up through the sides. 

Q. Comes from the smokebox, doesn’t it, through 
the nozzle in the smokebox ? 

A. A lot of it does, but I believe there’s some 
comes up from the sides, too, isn’t there? 

Q. Well, I believe we had better get that from 
the machinist or the foreman; I don’t want to press 
vou beyond your limit on that, Mr. Petersen. 

When you got on the engine at the time of this 
accident, got on there, did this engine have a fire 
burning in her then? A. Yes. 

Q. And steam up? A. Steam up. 

Q. Do you remember what your steam pressure 
was at that time? 

A. It was a full head of steam. [187] 

Q. About 200 pounds? A. 200 pounds, 210. 

Q. She would move, then, without the necessity 
of changing the fire? A. That’s right. 

Q. And you moved her without changing fire, 
didn’t you? A. I did. 

@. So that the only thing that you did was to 
make sure you had air pressure for your brakes? 

A. (Nodding in the affirmative.) 
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Q. And so that your air pressure would work 
your power driven reverser ? Ae That’s ight. 

Q. And put your reverser in position for vour 
backward move? A. Thats right: 

Q. And ringing the bell and doing other things 
that were necessary; but so far as the movement 
of the locomotive is concerned, the handling of the 
steam and the fire, the only thing vou did was to 
open up your throttle after she was down in the 
corner, is that right? A. That's *1eti. 

Q. Now I have fallen into an expression. I said 
she was ‘‘down in the corner.’’ That means your 
reverser was all the way down for your reverse 
movement? [188] Ay Dhait’s a1gint, 

Q. And that is the position you put it in when 
you start out on a reverse move? 

A. That’s right. 

Mr. Dunne: I have no further questions. 

Mr. Ryan: I have no further questions. 

The Court: That’s all. 

Mr. Ryan: Oh, yes, I have just one. Pardon me. 


Redirect Examination 
By Mr. Ryan: 


Q. What was the pay of the fireman—— 

Mr. Dunne: That is objected to as incompetent, 
irrelevant and immaterial and without foundation. 

Mr. Ryan: Well, your Honor, f don’t know if 


the question 
Mr. Dunne: It is purely speculative. 
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Mr. Ryan: I don’t think it is speculative. It is 
a question to be argued as to what his potential 
earning capacity was. 

Mr. Dunne: It is purely speculative as_ to 
whether this man would ever have qualified. 

Mr. Ryan: I know, but the jury may find out 
as a finding that he would have. 

The Court: I don’t see how I could allow a 
finding like that to stand, because it would be 
speculative. Because this young man may never 
have become a fireman. 

Mr. Ryan: On the other hand, he may have 
become one, [189] too, had it not been for this 
accident. 

The Court: That makes it speculative, because 
we don’t know the answer. 

Mr. Ryan: As Justice Murphy said in one case, 
there is a measure of speculation in all cases, but 
we have to draw inferences. 

The Court: JI think you cannot, in a suit for 
damages, recover for something that 1s not capable 
of a degree of ascertainment. 

Mr. Ryan: Very well. 

The Court: You have to be able to ascertain it 
on some reasonable basis. 

Mr. Ryan: I have no further questions. 

The Court: That’s all. 


(Witness excused.) 


Mr. Ryan: Now, your Honor, I will rest in 
about 2 moment. At this time I offer into evidence, 
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to read into evidence, the Insurance Commission's 
1941 standard mortality table showing that the av- 
erage expectancy of life of a person of the age of 
27 years 1s 40.36 years. I also offer to read into 
evidence that the present value of an annuity of 
$1 a year for a period of 40 years, discounted at 
Bp per cent, is $23.11. 

Mr. Dunne: I have no objection to that, if I 
can read in at the same time, so we get them to- 
gether [190] 

The Court: You want to use a different rate of 
interest ? | 

My. Dunne: Yes. Three and a half per cent 
would be 21.35. Four per cent would be 19.8, and 
at four and a half per cent, 18.40. Five per cent 
is 17 

Mr. Ryan: Iam going to object to five per cent, 
your Honor. Under the reasoning of the Southern 
Pacific vs. Guthrie, which you might remember, 
Mr. Dunne—— 

Mr. Dunne: Very well. 

Mr. Ryan: And I object on the ground that the 
Court there approved of the three per cent figure, 
and I submit that an inexperienced person, that is, 
inexperienced in finance, would not be required to 
go out and get investments that would pay more 
than four and a half per cent. That would be specu- 
lative—an inexperienced financier—to attempt to do 
that. 

Mr. Dunne: I will take a ruling, if vour Honor 
please. I want to read the five per cent figure. 

The Court: You can read the five per cent. I 
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Mr. Ryan: Well, we stopped there. 
think if we got to that point in the case, that I 
would be inclined to tell the jury that, without any 
evidence, it would be reasonable to take a three per 
cent rate. 

Mr. Dunne: Well, five per cent figure would be 
Wiel: 

Mr. Ryan: Okay. And with that, your Honor, 
plaintiff rests. [191] 

The Court: Well, I suppose counsel may have 
some matters to present? 

Mr. Dunne: Yes, we have. 

Mr. Ryan: Yes, sir, I have, too. 

The Court: I will excuse the jury. It is near 
the afternoon recess time anyhow. The jury may 
take a brief recess at this time, and the record will 
show that the Court will remain in session. You 
may take the jury out. 


(Whereupon the jury left the courtroom and 
the following proceedings were had outside 
their presence. ) 


Mr. Dunne: Now, if your Honor please, I want 
to make a motion for a non-suit or to dismiss; I 
never know what to call it anymore under the Fed- 
eral Rules. I think probably it is a motion to dis- 
miss, as to the first cause of action. That is the 
Boiler Inspection Act cause of action, claiming a 
defect in the locomotive. ‘here isn’t the slightest 
evidence that this locomotive was in any way dec- 
fective or not fit for proper service in any respect. 
I don’t pretend to quote the exact language of the J 
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statute, but it is generally that it is fit for service 
in which it is put, without unnecessary injury to life 
or limb. 

Now certainly the very farthest that any of the 
cases have gone, and there is no Boiler Act case 
on the subject, is that the test of the boiler case 
Act is probably shghtly different. In the Myers 
case, which was a hand brake case. [192] the test 
is a brake that actually works. They have said vou 
make a case when you show either a specific defect 
in the brake or that, when properly used, the brake 
didn’t function according to its design and con- 
struction. Now the Boiler Act doesn’t go that far. 
It simply says, ‘‘safe to be used without unneces- 
sary danger to life and limb.’’ 

But in this particular case, the onlv thing that is 
suggested of anything that was wrong is that the 
fire came up out of the firebox door. Counsel has 
put in evidence here the specific rule, the firebox 
door should be shut. It is without dispute that this 
firebox door was open. Now if that evidence means 
anything and points to anything at all, the only 
thing that it can point to is improper use of this 
locomotive in such a way that it would cause fire 
to come out of the firebox door. Now that is the 
only thing we have, and in view of the fact that the 
only evidence is to use, according to the plaintifi’s 
ease, evidence of improper use, there isn’t any basis 
on which, in this case, a claim can be made that 
there was any violation of the Boiler Inspection 
Act, or that this locomotive specifically would have 
spit or exploded fire into the cab of this locomo- 
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tive if the firebox door had been closed and latched. 
And as far as that is concerned, I am perfectly 
willing to submit that matter upon that statement. 

Now the second matter, which I don’t know 
whether it is [193] appropriate at this time or 
should be ruled on, but I want to renew again the 
offer of defendant’s Exhibit A. That, your Honor 
may recall, is this form of application to observe 
the operation of locomotives, cars and trains. It is 
the one in which that—— 

The Court: Yes, I understand. 

Mr. Dunne: You understand that. Now of course 
the question arises as to whether or not the provi- 
sion as to assumption of risk would be valid. As I 
suggested to your Honor, if it is determined con- 
clusively that this man was an employee and the 
Act applies, then that is obviously not good under 
Section 5. 

The Court: I don’t see that there is really any 
point to that, Mr. Dunne, because to admit it would 
require a holding that the Act does not apply, and 
if the Act does not apply, then of course the de- 
fendant is not lable. So isn’t that the [194] situ- 
ation ? 

Mr. Dunne: But isn’t there a question of fact 
for the jury to determine whether this man was 
employed ? 

The Court: Well, if the jury decides that he 
was 

Mr. Dunne: Employed—— 

The Court: ———an employee, then this would 
not be applicable. 
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Mr. Dunne: That’s right. 

The Court: But if the jury decides that he was 
not an employee, then the verdict would have to 
be for the defendant. 

Mr. Dunne: For the defendant anyway. 

The Court: So I don’t see how that 

Mr. Ryan: I don’t think that is true, though, 
your Honor. 

The Court: Beg pardon? 

Mr. Ryan: I don’t think that what your Honor 
says is true, that if the Act doesn’t apply, the ver- 
dict would have to be for the defendant. I think 
that whether or not—of course, I contend that the 
Federal Employees Liability Act applies. But if 
he doesn’t he is an invitee, and they have to use 
ordinary care. 

The Court: But you can’t maintain an action 
under the Federal Employers Liability Act, involv- 
ing an invitee, because you have to have the em- 
ployer-employee relationship under the Act. All that 
this judge did in the case that you cited was, he 
held that those facts amounted to an employee- 
employer relationship; the fact that there was a 
control by the employer [195] of the manner in 
which the employee or the plaintiff did what he did, 
and they got the benefit of it. He held that under 
those circumstances, an apprentice or student fire- 
man was an employee, and therefore the Act ap- 


plied. 

Mr. Ryan: That is the case, yes; but I mean, 
even if he wasn’t and just assume this for the sake 
of argument. Assume that he couldn't be classified 
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tive if the firebox door had been ¢losed and latched. 
And as far as that is concerned, I am perfectly 
willing to submit that matter upon that statement. 

Now the second matter, which JI don’t know 
whether it is [193] appropriate at this time or 
should be ruled on, but I want to renew again the 
offer of defendant’s Exhibit A. That, your Honor 
may recall, is this form of application to observe 
the operation of locomotives, cars and trains. It is 
the one in which that 

The Court: Yes, I understand. 

Mr. Dunne: You understand that. Now of course 
the question arises as to whether or not the provi- 
sion as to assumption of risk would be valid. As I 
suggested to your Honor, if it is determined con- 
clusively that this man was an employee and the 
Act applies, then that is obviously not good under 
Section 5. 

The Court: I don’t see that there is really any 
point to that, Mr. Dunne, because to admit it would 
require a holding that the Act does not apply, and 
if the Act does not apply, then of course the de- 
fendant is not liable. So isn’t that the [194] situ- 
ation? 

Mr. Dunne: But isn’t there a question of fact 
for the jury to determine whether this man was 
employed ? 

The Court: Well, if the jury decides that he 
was 

Mr. Dunne: Employed 

The Court: an employee, then this would 
not be applicable. 
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Mr. Dunne: That’s right. 

The Court: But if the jury decides that he was 
not an employee, then the verdict would have to 
be for the defendant. 

Mr. Dunne: For the defendant anyway. 

The Court: So I don’t see how that 

Mr. Ryan: I don’t think that is true, though, 
your Honor. 

The Court: Beg pardon? 

Miwiivan: I don’t think that what your Honor 
says is true, that if the Act doesn’t apply, the ver- 
dict would have to be for the defendant. I think 
that whether or not—of course, I contend that the 
Federal Employees Liability Act applies. But if 
he doesn’t he is an invitee, and they have to use 
ordinary care. 

The Court: But you can’t maintain an action 
under the Federal Employers Liability Act, involv- 
ing an invitee, because you have to have the em- 
ployer-employee relationship under the Act. All that 
this judge did in the case that you cited was, he 
held that those facts amounted to an employee- 
employer relationship; the fact that there was a 
control by the employer [195] of the manner in 
which the employee or the plaintiff did what he did, 
and they got the benefit of it. He held that under 
those circumstances, an apprentice or student fire- 
man was an employee, and therefore the Act ap- 
plied. 

Mr. Ryan: That is the case, yes; but I mean, 
even if he wasn’t and just assume this for the sake 
of argument. Assume that he couldn't be classified 
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as an employee. Still, in all, while he was learning, 
the relationship of invitor and invitee would exist, 
and the invitor-invitee relationship would require 
ordinary care. It would be a case of common law 
negligence. The action, whether it was of an F. FE. 
L. A. case or common law case is founded on negli- 
gence in either instance. 

Mr. Dunne: The jurisdiction of this Court m 
this case isn’t founded on that. The jurisdiction of 
this Court is founded only on the theory that this 
is a Federal Employers Liability case. 

Mr. Ryan: It could be found on diversity of citi- 
zenship. 

Mr. Dunne: But there is no allegation of that. 

Mr. Ryan: Oh, yes, there is. 

Mr. Dunne: It hasn’t been founded on that. 

Mr. Ryan: Asa citizen of Delaware. 

The Court: Yes, but you brought the action and 
said so in the complaint 

Mr. Ryan: Yes, I want to be brought into that 
act if I can, but I was just answering the statement 
your Honor made a moment [196] ago, that if he 
wasn’t an employee, then the verdict would have 
to be for the defendant. I don’t agree with that 
statement. 

The Court: Why not? 

Mr. Ryan: Because, as I said, if he was not an 
employee and if he was learning, learning his job, 
and they sent him up there in the first place, the 
relationship of invitor and invitee, under ordinary 


common law would exist. Then an invitor 
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The Court: Well, under those conditions you 
couldn’t rely on a Boiler Inspection Act. 

Mr. Ryan: Oh, of course not. But I am talking 
about the second count. 

The Court: No. 1. No. 2, you couldn’t rely upon 
the Federal Employers Liability Act. 

Mr. Ryan: No, but negligence would be the 
basis of the action, just as it would under the 
Federal Employers Liability Act. I mean, maybe 
this is a little academic, but 

The Court: Well, I don’t think you could be per- 
mitted to go to judgment on a theory of common 
law negligence, because the case was brought here in 
this Court on the theory of the Federal Employers 
Tiability statute. 

Mr. Ryan: ‘That is in extremis. I mean, if there 
was no other way, I could still have that to fall 
back on. But I don’t think we need that in this 
case. 

Mr. Dunne: What Mr. Ryan is saying—I want 
to point this out so there will be no misunderstand- 
ing about it—is that [197] if he has any intention 
of relying on common law negligence, is that this 
is admissible as an assumption of risk agreement, 
as a defense to any common law negligence, because 
the agreement is valid under the Francis case. 

Mr. Ryan: Yes, but an assumption of risk can 
even, under common law, not apply—it wouldnt 
apply if the other side was guilty of negligence. 

Mr. Dunne: Oh yes, that is the francis case; 
United States Supreme Court has squarely passed 
on that. 
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The Court: Yes. 

Mr. Ryan: I think this is academic, though. 

The Court: But this case, in its present status, 
I can’t hold that this is anything more than a Fed- 
eral Employers Liability case. 

Mr. Ryan: I am afraid that is an academic 
point that I raised. 

The Court: If the plaintiff were not an em- 
ployee, then the action fails. And if he was an em- 
ployee, then under the Federal Employers Liability 
Act, Section 55, I think it is—45 USC 55, then this 
agreement would be invalid. 

Mr. Dunne: That’s right. If he were an em- 
ployee. There is no question about that, your Honor. 

Now then, in view of that, I offer separately and 
severally as a distinct offer, the heading on this 
document, the first paragraph, excepting the last 
word, ‘‘and,’’ which indicates that [198] it carries 
on to something else. And then the last two lines, 
which is the place and the date, and then the line 
for the signature. 

Now that is an independent order; if your Honor 
will look it, you can see it will bear specifically on 
this question of fact as to whether or not this man 
is an employee. 

The Court (Examining): You say the last para- 
graph? 

Mr. Ryan: No, just the first paragraph. 

Mr. Dunne: Yes, the first paragraph, and then 
of course, enough to pick it up for the signature 
and the date. 


| 
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The Court: Well, I don’t think that dissecting 
the document in that way would amount or would 
have any meaning, or, Inasmuch as there were other 
documents that were signed and are now in evi- 
dence, that fix the conditions and show the purpose 
of it, show the relationship between the plaintiff 
and the defendant 

Mr. Dunne: Well, those, I think not, your 
Honor; there are applications, and only in a remote 
sense. Now this is a document that is part of the 
same transaction. It bears on the relationship that 
the parties bore to each other. In other words, the 
circumstances under which he was on the premises. 
In his agreement to the provisions of that first 
paragraph, the least that can be said of them is 
that they are one item of fact. 

The Court: That I don’t agree with you on, but 
the paragraph has no meaning unless it is a whereas 
clause, unless it [199] is connected with the purpose 
and objective of this document, which is for the 
purpose of waiver of assumption of risk. I don’t 
think you could take out of a document that is 
intended for that purpose something that applied 
for a different purpose. 

My. Dunne: Well then, the whole thing ought 
to come in with an instruction from your Honor as 
to when the assumption of risk provision is good 
and when it is not good; because we can’t dissect 
the facts. It is part of the facts. 

The Court: Well, it seems to me that the in- 
terests of justice require that this document be not 
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admitted into evidence. I don’t see that it serves 
any useful purpose, because as I say, it is deter- 
mined that the plaintiff was covered by the Act, 
that the Act did apply—if that is determined, then 
the document itself wouldn’t be invalid under Sec- 
tion 55 of the Act. And if, of course, it is deter- 
mined that he was not an employee, and the Act 
doesn’t apply, then the Court would have to in- 
struct for a verdict for the defendant in the ease, 
irrespective of Mr. Ryan’s contention that he might 
still proceed in a common law action. So for that 
reason, I think—— 

Mr. Dunne: So there will be no mistake on the 
record as to my offer, I am offering it now both 
as a whole and as to that first paragraph, as a 
separate offer, as one of the items of fact going to 
show what the relationship between the plaintiff 
and the defendant was at the time he was in the 
roundhouse. 

The Court: Yes, I understand the full purpose 
of the offer, [200] and I will hold that for neither 
purpose is the document admissible—neither in 
whole or in part. 

Now what have you got say 

Mr. Dunne: I beg your pardon. 

The Court: No, did you have another matter to 
present ? 

Mr. Dunne: Yes, I did. 

The Couit: Suppose you present that, then. 

Mr. Dunne: I presented the matter as to the 
Boiler Inspection Act. Now the next is as to the 
Federal Emplovers Liability Act, and as to whether 


us. Roger N. Libbey 221. 


or not the plaintiff has made a prima facie case 
for the application of that Act in either of the two 
necessary aspects: One, to show that he was an 
employee and the other to show that if an em- 
ployee, then any part of his duties were in inter- 
state commerce or in furtherance of interstate com- 
merce. 

Now first, for a non-suit or a dismissal as to that 
charge, or that claim, on the ground that there is 
no evidence that he was at any time an employee, 
or that he performed any service within the mean- 
ing of that Watkins case. And further amplifying 
that, that the only evidence in this record is that 
his instructions were to go around with the fire- 
lighters and keep his eyes open and see what he 
eould. Then he departed from that and moved out, 
if he did anything at all under the jurisdiction, 
the unwarranted jurisdiction, the fireman who him- 
self has testified now that he had no jurisdiction 
over student firemen around the [201] roundhouse. 
In other words, that this man departed from the 
thing that he was instructed to do. And on one of 
the instructions I have cited to your Honor just 
such a case. The facts were a little more extreme 
than in this case. That was the ease of a student 
fireman who, instead of going up into the loco- 
motive went back into the caboose and was in the 
caboose at the time he was killed in a rear-end 
collision. Recognizing the general rule that a stu- 
dent fireman performing services are employees, 
the Court held that it was only while they were 
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performing those services, and than when he de- 
parted, he lost that status as employee. 

The Court: Wouldn’t that be rather, though, 
technical in this case? Because it appears, not too 
clearly, perhaps even somewhat vaguely, in the evi- 
dence that the next step would have been for him 
to have ridden on the locomotive anyhow. 

Mr. Dunne: In the yard, your Honor—in the 
yard; he would have gone out with a regular crew 
in the yard. Here he was getting on a locomotive 
moving around the roundhouse when he was still 
supposed to be doing his shift in the roundhouse, 
and to be with the firelighters. Now I concede, if 
your Honor please, that in many respects that may 
look like a somewhat technical distinction, and yet 
it is seizing on a highly technical conception of 
employment, if it be seized on at all, that counsel 
wants to bring themselves within Acts, No. 1, which 
deprive us of certain common law defenses, that 
deprive us of [202] the assumption of risk de- 
fense, the Federal Employers Liability Act apply- 
ing; the Federal Employers Liability Act, apply- 
ing, contributory negligence is only a defense in 
litigation. And if by any chance your Honor should 
say there was a question of fact under the Boiler 
Inspection Act, there is nothing more highly tech- 
nical than the fact that we are brought under an 
Act where we are liable, if there is any defect in 
the locomotive, no matter how much care we ex- 
ercise. In other words, these Acts impose such re- 
sponsibility that unless the requirements of the Act 
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are laid out, I think we are entitled and justified 
in taking the position. This man, in other words, 
to take advantage of these Acts, has to bring him- 
self within them, and he hasn’t done it. 

Now in addition to that, if your Honor please, 
and going to the same cause of action, I call vour 
Honor’s to the Rock case. There is a further 
ground; this man is not an employee within the 
meaning of the Act, because the Rock ease applies. 
This man misrepresented to us facts with respect 
to his physical condition. 

The Court: That is that Minnesota Railroad 
case ? 

Mr. Dunne: That’s right, against Rock. Facts 
which would go directly to the matter of his physi- 
eal condition, his physical fitness for the job as a 
fireman. And in this case, he has indicated himself 
that the injuries themselves had some relation to 
the very fact of the prior condition, because when 
he [203] went out to the window, he endeavored 
to save his left leg because he knew that he had an 
injured left leg. And while he doesn’t say that he 
did it entirely, the fact is, he said, ‘‘Yes, con- 
sciously I was taking, I wanted to land on both 
feet, but I wanted to take it on my right leg, be- 
cause I knew I had an injured left leg.’’ So that 
it was a matter of fraud that he perpetrated. It 
was a fraud, that went to the essence of the em- 
ployer-employee relationship. It was a fraud that 
deprived us of any choice of taking that kind of 
a man to be around a roundhouse, where things are 
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somewhat hazardous. And upon that ground I sub- 
mit to your Honor that the Rock case applies. 

Now your Honor, I think, is aware 

The Court: Wouldn’t that be a question of fact 
for the jury, though? Wouldn’t that be a question 
for the jury as to whether or not that was that 
type of fraud, and whether or not it had a casual 
relationship to the accident? 

Mr. Dunne: Well, your Honor then is familiar 
with the other line of cases on that. Because as 
far as I know, the representations, cases of repre- 
sentation that go a man’s physical condition, that 
they are related to his job, have followed the Rock 
case except where a man, whatever his condition— 
and they are usually age cases—has been taken on 
and has worked a long period of time and is then 
injured. The great majority of the cases which at 
least say that it is a question of fact, and then 
a question of casual relationship, are [204] those in 
which a man has misrepresented his age. There are 
those two lines of cases. 

Now lastly, as to the application of the Federal! 
Employers Liability Act, the motion is made upon 
the ground that there is no evidence in this ease 
that anything that this man ever did, that any part 
of his duties, were in any way related to interstate 
commerce or the furtherance of interstate commerce. 
Now in the first place, the most that is shown is 
that Roseville itself is a terminal at which inter- 
state traffic is handled. It is shown that he has done — 
something around the roundhouse. It is not shown 
that he had the slightest contact with any power 
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that was ever used. Now I admit this is rather 
extreme, because this is the state of the record. It 
is not shown that he had any connection with any 
power that had ever been assigned to any job which 
ever handled any interstate traffic. [205] 

The Court: Well, of course, Mr. Peterson testi- 
fied that this engine was to be used in the bow- 


man 

Mr. Dunne: Bowman turn. 

The Court: Bowman turn movement, and of 
course under these Supreme Court decisions that 
we have now, why, apparently a Judge isn’t ex- 
pected to search very hard to find a connection 
between what any employee does in Interstate com- 
meree. 

Mr. Dunne: That is quite true. 

The Court: Practically told not to make, devote 
a great. deal of energy, by Judge Frankfurter in 
some of the decisions. 

Mr. Dunne: That is true, they have gone quite 
far in that regard, but in addition to that this man 
is removed even farther, because there is no evi- 
dence that he actually performed any service, a 
service that he ever actually did, or did anything 
that was in furtherance of Interstate 

The Court: No doubt, Mr. Dunne, that—of 
course, he was not engaged in any service in the 
common acceptance of that term. The Judge in this 
Watkins case speaks of it as a service in the sense 
that the training and observation and so forth’ is 
part cf the preparation of the fireman for duty and 
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in that sense that it is a service to the railroad 
company. 

Mr. Dunne: I appreciate that there is some 
language [206] there 

The Court: Some reasoning 

Myr. Dunne: I appreciate there is some such 
language there, but I think if your Honor would 
look not only in that case, but the other cases, you 
will find that the man actually has performed no 
real service. Now, without looking at my notes, in 
the Watkins case, my recollection is that the Wat- 


kins case he was a yard 

The Court: He was a clerk. 

Mr. Dunne: You see, in that case he had per- 
formed some actual service. He took the seals on 
the one side of the cars while the clerk took the 
seals on the other side of the cars. He actually 
relieved the clerk of performing that service in the 
course of learning. 

The Court: The first time he had gone out, the 
clerk said you take this side and I will take this 
side, and that is when the accident happened. 

Mr. Dunne: He actually relieved the clerk in 
that case. 

The Court: It is one of these distinctions that 
is like the distinction between substance and pro- 
cedure, sometimes very tenuous and very hard to 
draw the line. If he was just looking would he be 
performing a service? Supposing a man, a car in- 
spector, standing off and just looking on. It is 
rather getting down to rather fine points. 
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Mix. Dunne: In other words, you have to find 
out what the [207] job calls for and what he was 
doing whether he was performing a service. Obvi- 
ously, with an inspector merely looking he would 
be performing a service. This man 

The Court: He was learning. 

Mr. Dunne: That is what he was doing in this 


case. 

The Court: Except he had testified he had 
thrown the oil waste and in a couple of instances 
started the fire, gotten that far in the service, so 
while it is meager, I suppose it has to be decided 
on the principal. 

Well, I think that the questions that you raise 
with respect to the second cause of action are prac- 
tically all matters that the Court would have to 
submit to the jury, Mr. Dunne. That would be my 
feeling on that. I would like to hear from Mr. 
Ryan. 

Mr. T. Ryan: Yes, I would like to say one word. 

The Court: To see what he has to say about that 
boiler. 

ic, 1. Ryan: I will come to that. If I might 
say one word that hasn’t been mentioned here by 
either your Honor or Mr. Dunne on the Federal 
Employers count. This case is very, very similar 
to the case, that Watkins case. Your Honor will 
recall when the plaintiff got hurt in that case he 
had, it is true, gone down one line of cars, the 
regular clerk went down the other line of cars, they 
finished that work, then they went over to a shack 
to eet some coffee or something, rest, or doing some- 
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thing, and the accident [208] happened when they 
were walking across the yard. 

The Court: Happened in another place. 

Mr. Ryan: Happened in another place while 
walking between two sets of cars. 

Now, here is something very interesting to bear 
in mind showing that plaintiff comes within the 
Act as stated in the Watkins case. You know, 
under the 39 Amendment to the Act any part of 
his duties had to do with Interstate Commerce, then 
he comes within the Act. He doesn’t have to be 
doing a job related to Interstate Commerce at the 
very moment of the accident. Now, your Honor 
will recall Libbey’s testimony that during the 
day—— 

The Court: I don’t think 

Mr. Ryan: He lit two fires 

The Court: I don’t think we need to take time 
to argue that. I think that would be a question for 
the jury at the most. 

Mr. Ryan: Very well. Now, your Honor, in 
regard to the Boiler Inspection Act, counsel didn’t 
think it applied. The reason I wasn’t worried about 
it as I am about another matter as to whether this 
Act applies or not, counsel stated we didn’t show 
any particular defect in the locomotive. He said 
that the accident happened—— 

The Court: He said that, but that wasn’t really 
the purport of Mr. Dunne’s argument, though. He 
called attention [209] to the, I think it is Myers, 
other cases, where the brake does not function, that 
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you just show the brake doesn’t work. That is suffi- 
cient. But here, there is nothing that was shown 
that had to do with the engine not working, except 
the fact that somebody left the door open and the 
fire came out. That has nothing to do with the 
serviceability of the engine. 

My. Ryan: Well, here is my answer to that 

The Court: Any more than if a man drops some 
grease on the engine or does some other act. 

Mr. Ryan: This Section 23, which is the Boiler 
Inspection Act, reads as follows: 

Now, leaving that door open rendered the loco- 
motive unsafe, ‘‘Without unnecessary peril to life 
and limb.’’ That made that locomotive unsafe. For 
instance, in the ease of Lilly vs. The Grand Trunk 
Railroad, they held, it went to the United States 
Supreme Court, held merely because snow fell on 
the locomotive that there was a violation of the 
Boiler Inspection Act. That locomotive could work 
100 per cent both before and after the accident, 
but it was dangerous at the [210] moment because 
snow was on it. I say this is akin to that. This 
locomotive was dangerous because the door was left 


open. 
Your Honor, that is not the point where I had 
my doubts. Where I thought the close question 
where the Act applied was this: The Act says that 
it only applies when the locomotive is used on the 
line of the company. In other words, for instance, 
the Boiler Inspection Act wouldn’t apply to mere 


switching operations. 
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The Court: Mr. Dunne didn’t make that point. 

Mr. Ryan: I know, cases that hold that where 
an engine is being taken out of the roundhouse 
which is going to be coupled to a train in Inter- 
state Commerce that the Boiler Inspection Act 
would apply, but my answer to the argument made 
by Mr. Dunne is that this engine was rendered 
unsafe because that door was left open. It is just 
as effectively unsafe as if there were no door there 
at all. 

The Court: You haven’t alleged that, you didn’t 
charge that as an element of unsafeness in your 
complaint. 

Mr. Ryan: In the first count—— 

The Court: No, you said it was unsafe because 
the fact that the engineer injected oil into it, as I 
remember it. 

Mr. Ryan: Said firebox was in an improper con- 
dition and unsafe because oil could not be injected 
into it, into the said firebox without flashing back 
into the cab of the locomotive. [211] 

The Court: You see, if the door was closed, it 
would have been a safe condition. 

Mr. Ryan: When I get through with answering 
this argument I will make a motion to amend the 
complaint to conform to the proof. 

The Court: I will allow that amendment, no 
question about that. 

Mr. Ryan: I will say that engine was just as 
effectively unsafe under the Boiler Inspection Act 
as if there was no door. Doesn’t leaving the door 
open render the engine unsafe? And no one would 


| 
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question that the Boiler Inspection Act would apply 
if there was no door and this flashback came hack 
and injured a man. 

I say it is a question of degree only, but all you 
have to show under the Boiler Inspection Act is 
that the condition that existed rendered it unsafe 
for life and limb. This condition did render it un- 
safe for life and limb. 

The Court: Of course, I don’t think, Mr. Dunne, 
it makes very much difference in this case whether 
the Boiler Inspection cause of action is in or not. 
There is not as yet, unless something else is to be 
introduced, any real substance to any claim of con- 
tributory negligence except the fact that the young 
man jumped out of the cab, if that could be con- 
sidered contributory negligence, and that that being 
so it doesn’t make very much difference which cause 
of action is [212] proceeded on. 

Mr. Dunne: Of course 

The Court: If the case is more substantial the 
jury would have to pass on—— 

Mr. Dunne: But there are a number of things, 
if the case is submitted to the jury, and your Honor 
has seen it already in the instructions, instructions 
have to be guarded, they have to be chopped off, 
they have to be conditioned. We have that. It is 
not presented to the jury in as easy and clean a 
way. Your Honor would have to, of course, give 
the other instructions anyway. Nothing occurs to 
me as to the difference between the two except on 
the question of contributory negligence, but it does 
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make a difference and if the Act doesn’t apply I 
shouldn’t have to be bothered with making argu- 
ments before I can argue the conduct of the man 
himself. 

Now, certainly there is a remarkable distinction 
netween a locomotive that is defective and a loco- 
motive that is not defective and misused. 

The Court: Of course, Mr. Ryan argues it is 
just as effective as if there were no door. There is 
some merit to that. 

Mr. Dunne: Except this, if your Honor please: 
There is a marked distinction between an employer 
who has employed his mechanics, employed his in- 
spectors, gotten his locomotive in perfect shape, 
and then as it was mishandled by a hostler [213] 
and an employer who says, ‘‘Go ahead and use that 
locomotive,’’ when he knows it doesn’t have a door 
on it. 

I think your Honor will find cases straight 
through which made a marked distinction between 
defective equipment and misuse of equipment that — 
is not defective. [214] 

The Court: Well, if this were a case that was 
going to stand or fall on that Boiler Inspection 
Act I think I would be inclined to give further 
consideration to it, but at the moment I don’t see 
that there is any real need to give that any further 
attention. I might be even inclined to suggest to 
the jury if I were submitting the case at this point,” 
which is the point I have to decide these motions, — 
I would be inclined to say to the jury there isn’? | 
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very much substance to any claim of contributory 
negligence, unless, as I say, the jumping out of the 
cab window by this young man might be considered 
as such, and under those cireumstances I don’t sce 
any great importance to the motion at this stage 
of the case. It may be that there might be at the 
end of the case, I don’t know. 

I think—have you got some witnesses here this 
afternoon that can go on? 

Mr. Dunne: Of course, that is the question I 
now have to debate. If this motion is denied, then 
the questions I have to resolve is whether to call 
any witnesses as to the condition of this locomotive. 

The Court: You would have to do that under 
any condition. 

Myr. Dunne: What? 

The Court: I say, you would have to do that 
under any condition. 

Mr. Dunne: No, if the [215] 

The Court: If the boiler inspection cause of 
action was thrown out? 

Mr. Dunne: I am pretty close to the point of 
being ready to submit the case. I have one or two 
things that I would have to do. [ am not going to 
argue about what happened on this particular occa- 
sion; no particular question about that. I am not 
going to claim these rules counsel has read here 
were not in effect. | am not going—I don’t see how 
I can possibly argue to this jury with a straight 
face that these rules weren’t violated. It seems to 
me they are perfectly plain. 
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The Court: IJ think that in fairness at this stage 
of the case that I should deny the motions. If you 
feel it is necessary to put on some evidence on that 
score and you haven’t got it here now you ean put 
it on in the morning. 

Mr. Dunne: Well, I would like to do that and 
give consideration to it, suggesting to your Honor 
on further consideration and on checking the record 
I may conclude at that phase of the case and to 
submit it at that point. However, there are one or 
two things that I can put in this afternoon. 

Now, possibly counsel will have some objection 
to them, but I think that as long as the jury isn’t 
here I might indicate what they are. 

The Court: All right. So the record will be 
clear, the Court will deny the motion to dismiss 
both causes of action. [216] 

Mr. Ryan: Your Honor, I want to make a mo- 
tion to amend my complaint to conform to the proof, 
to change the allegations where I said oil was in- 
jected into the boiler and to allege neghgence in 
operating the engine with the door open and I will 
prepare one in writing. 

Mr. Dunne: Not necessary to do that. I will 
make no point at any stage of the proceedings that 
the evidence that has come in is not within the 
issues and I will make no point that that issue can- 
not be passed upon by the jury. I am perfectly 
satisfied I was not taken by surprise, and we know 
what happened, and the witness has testified sub- 
stantially in that regard what I expected him to 


testify. 
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Mr. Ryan: Verv well. 

Mr. Dunne: So that it may be before the Court 
I want to offer two official publications, one by the 
United States Government which outlines the Fed- 
eral Vocationa) Rehabilitation Service, and the 
other, a very short one, published by the California 
State Department of Education, Bureau of Voca- 
tional Rehabilitation. They are very short and they 
are in the form of general statements as to what 
those services—I don’t intend to read them to the 
jury, but I want them for a foundation for making 
an argument to the jury as to the facilities open 
to this young man. 

Mi. Ryan: I would make two objections to them. 
Number one, they are hearsay as to the plaintiff, 
and number two, [217] they are incompetent, irrele- 
vant and immaterial at this point for this reason: 
that the evidence conclusively shows that the plain- 
tiff is still undergoing treatment at the Southern 
Pacific General Hospital, he is not at the point yet 
up to this period of time that he should go out and 
try to get vocational rehabilitation. 

The Court: I don’t think much of that argu- 
ment. Your own doctor said his state is permanent 
so far as he can see and nothing more that could 
be done. 

Mr. Ryan: That is true, up to this moment. If 
you’re arguing in the past he should have done ut, 
he is still under medical 

The Court: He is not asking 

Mr. Dunne: Not as to the past. 
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The Court: That is not Mr. Dunne’s point. 

Mr. Ryan: As to the future? 

The Court: That is right. 

Mr. Ryan: Well, let’s see 

Mr. Dunne: What is open to this young man. 

Mr. Ryan: Well, I object then on the ground 
it is hearsay. JI cannot cross-examine these docu- 
ments, can’t bring out all the facts. 

The Court: I suppose it is hearsay. 

My. Dunne: Except the fact that they are official 
government representations as to what that [218] 


service is. 

The Court: I think that there has been enough 
said on the subject to allow counsel to make a fair 
comment to the jury as to the nature of this service 
and that there is that opportunity. 

Mr. Ryan: I agree with that. 

The Court: That the Government maintains 
services for that purpose. I think that would be 
perfectly fair comment to make to the jury without 
the documents. 

Mr. Ryan: I think he got that from Dr. Guter- 
man, I mean, all those things. 

Mr. Dunne: So we shan’t get into a snarl, won’t 
ask that they be marked—I will ask in that regard 
to amplify that, that the Court take judicial notice 
in order that I may comment on the statutes which 
set up the services. 

Mr. Ryan: Under which the services are set up? 

The Court: Very well, the Court takes judicial 
notice of those statutes. 

Mr. Dunne: I think that is all I have at the 
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moment. I will have two rules. TF will call counsel’s 
attention to them; one of which bears on this matter 
of employment, and the other which bears 

The Court: Hadn’t you better present that when 
the jury is here? 

Mr. Dunne: Yes, I want to do that, but simply 
want to ask Mr. Ryan, I assume he will give me 
the accommodation, if [219] T can read them, if 
otherwise relevant, Rule 864 of the Transportation 
Rules, that is, unauthorized persons not to be al- 
lowed on moving locomotives. 

Mr. Ryan: I don’t know it offhand. 

Mr. Dunne: You don’t want me to bring a wit- 
ness to prove that 

Mr. Ryan: Absolutely not. I have a book. 

Mr. Dunne: And the same thing, I think it is 
Section 6 or 16 or Article 51 of the Firemen’s 
agreement. 

Mr. Ryan: Article 51, got it here? 

Mr. Dunne: Yes. It is the 90-day provision. 
There is a provision under the Fireman’s Agree- 
ment, if your Honor please, that once these men 
have passed, taken all their student trips and other- 
wise qualified, they are hired and go on pay, and 
then thereafter, Section 16, there is a 90-day period 
in which we may terminate their services without 
cause for any reason, and if we don’t do it within 
that 90-day period, then we can terminate only for 
cause and under the provisions of the Act. I offer 
it to show that there are three gradations in this 
matter of permanent employment, the student 
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status, whatever that may be, temporary status, 
90 days, and then permanent status. It is a matter, 
I think, which probably dresses itself more to your 
Honor than to the jury. As a practical matter 
that is what the section is, the Firemen’s Agree- 
ment. I just wanted to know whether counsel 
wanted me to [220] call a witness. 

Mr. Ryan: You won’t have to call anybody to 
identify, I will admit the Agreement, but still re- 
serve my right 

Mr. Dunne: That is right. 

The Court: Now, you wish to call any—have you 
got someone you wish to put on the witness stand? 

Mr. Dunne: I prefer to go on tomorrow morn- 
ing, your Honor, if I may. 

The Court: How much time do you think—can 
it go to the jury tomorrow, that is what I would — 
like to know. 

Mr. Dunne: Tomorrow afternoon? | 

Mr. Ryan: I think we could complete the argu- 
ment tomorrow. 

Mr. Dunne: Not if I call witnesses on the con- 
dition of the locomotive. 

The Court: That is all right, you could probably 
use the morning in testimony, you think? 

Mr. Ryan: I will enter into a stipulation to 
speed that up. I would be willing to admit that if 
you called the master mechanic—I see you have Mr. 
Weiste here, I know more or less what his testi- 
mony 

Mr. Dunne: I have the foreman. 
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Mr. Ryan: And the roundhouse foreman, that. 
the only defect 

Mr. Dunne: Put it this way: You only claim a 
defect under the Boiler Inspection Act in that the 
door was not [221] closed? 

Mi. Ryan: Let me see, I was thinkinge—I think 


you have my answer about these explosions and 
these flare-backs—— 

The Court: Of course, that is all the evidence 
was so far. 

Mr. Ryan: Yes. 

The Court: Nothing to indicate had the door 
been closed that these flames and smoke would have 
gotten into the cab. 

Mr. Ryan: Yes. I will admit that the only thing 
defective or unsafe, in the language 

Mr. Dunne: I don’t care how 

Mr. Ryan: Is the keeping of the door open, when 
the thing is being operated. 

My. Dunne: That stipulation, then, I would not 
eall anybody, your Honor, please. Probably one 
witness to call in the morning. 

The Court: Would that be long? 

Mr. Dunne: No, I think not. 

Mr. Ryan: The roundhouse foreman? 

Mr. Dunne: Yes, your Honor, if I call him, I 
think his testimony would not take over a half hour. 

The Court: Argue the matter in the morning 
then ? 

Mir, Dunne: Yes. 

Mr. Ryan: Argue in the morning 10 to 10:30, 
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at least partially argue it. I imagine the last argu- 
ment would go into [222] the afternoon. 

The Court: How much time to argue? 

Mr. Dunne: Not a great deal, I don’t think; 
hardly a disputed fact in this ease. 

Mr. Ryan: Most things are admitted. 

The Court: Have you got that witness here 
today ? 

Mr. Dunne: No, your Honor, I have not. 

Myr. Ryan: How about a half hour? 

The Court: Well, I was just a little premature. 
I think perhaps I better bring the jury in and 
enter into the stipulation in front of the Jury you 
just made, and then [I will dismiss the jury for the 
day. 

Mr. Dunne: Now, how about that Rule 864? 

Mr. Ryan: Do you have it with you? 

Mr. Dunne: Yes. 


Mr. Ryan: Oh, I am going to make an objection. — 


Trying to read this afternoon? 
Mr. Dunne: Whenever 
Mr. Ryan: For instance, want to object to this 

latter sentence, latter part of it says 
The Court: What are you reading, so the record 

is clear? 
Mr. Ryan: Reading now from the Firemen’s 

Agreement that counsel handed me. 

The Court: What section? [223] 

Mr. Ryan: Section 

Mr. Dunne: 16 of Article 51. 

Mr. Ryan: Of Article 51. The last sentence 
reads as follows: 
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“When applicant is not notified to the con- 
trary within the time stated, it will be under- 
stood that the applicant becomes an accepted 
employee, but this rule shall not operate to 
prevent the removal from service of such ap- 
plicant, if subsequent to the expiration of 90 
days it is found that information given by him 
in his application is false.’’ 


Now, I am going to object to that on the ground 
that it 1s incompetent, irrelevant and immaterial 
and self-serving on several grounds. Number one, 
he was not a fireman at the time this accident hap- 
pened, he was a student fireman, and the agreement 
wouldn’t even begin to cover him until such time 
as he had passed the examination and been accepted 
by the company as a fireman. Secondly, I say that 
it is, further, that information given by him in his 
application is false, even under the law and even 
under that agreement they couldn’t fire him unless 
that was a material allegation, and I submit that 
after their own company doctor had accepted him 
and passed him with knowledge of his injuries and 
knowledge of his compound fracture in the other 
leg they would waive any such finding. [224] 

The Court: Mr. Dunne, how is the provision of 
the Firemen’s Agreement applicable here? Does it 
specifically say that it applies to student firemen ? 

Mr. Dunne: As a matter of fact, your Honor, 
it does not. The Firemen’s Agreement does not 
apply to student firemen. There have been all sorts 
of discussions before all sorts of bodies about that, 
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but it does not. At this time I am not offering it 
for what counsel seems to be bothered with, I am 
offering it for the purpose of showing that between 
a student fireman and a permanent employee there 
is still an intermediate stage of temporary employ- 
ment and I say to your Honor that I am ealling 
attention to the existence of this rule because it 
has—attention has been called to it in some of the 
cases that have distinguished this question of fraud 
and have indicated that the man, even though he 
has passed beyond that 90-day period, that they 
had 

The Court: The company still has the right 


to 

Mr. Dunne: That is right. 

The Court: Not to complete his employment ? 

Mr. Dunne: That is right. 

The Court: On that ground. 

Mr. Dunne: And it is in connection with that 
that I am offering the rule. [225] 

Mr. Ryan: I will object on the ground it doesn’t 
apply to the plaintiff in this case because he was 
not a fireman and not a party to the agreement. 

The Court: I think that the precise provision 
in this agreement would be subject to Mr. Ryan’s 
objection. The subject matter that you are discuss- 
ing, however, might be presented in some manner 
to the jury, but I don’t think this rule, that it would 
be competent to read the rule and agreement that 
is not applicable. 

Mr. Dunne: May Mr. Ryan’s reading of the rule 
be taken as my offer of the rule, then? 
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The Court: Yes, I will sustain the objection. 

Mr. Dunne: 864. 

Mr. Ryan: The other one. Well, I am going to 
object to this rule being read on the ground it is 
not applicable. 

The Court: What rule are you referring to? 

Mr. Ryan: Referring to Rule 864 of the Rules 
and Regulations of the Transportation Department. 
It reads as follows: 


‘‘Persons must not be permitted to ride on 
an engine or in a baggage, mail or express car 
without a written order from the proper author- 
ity, except employees in the discharge of their 
duties and those holding transportation en- 
dorsed to that effect.’’ 


I submit that is used to keep tramps and un- 
authorized [226] persons, outside people off the 
engines and—— 

Mr. Dunne: Student firemen in the roundhouse. 

Mr. Ryan: ‘‘Except employees in the discharge 
of their duties.’’ 

Now, under the Watkins case it holds that the 
student fireman, while observing, is in the discharge 
of his duties and that’s what Mr. Libbey was on 
that engine 4, because he testified that 

The Court: I don’t think you need to labor that. 
I am inclined to think that the rule is not pertinent, 
Mr. Dunne, to this matter, because the relation- 
ship—it is clear from the document and testimony 
- that that is what the young man was there for, to 
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make observation. He had to do that by getting on 
the engine. 

Mr. Ryan: Had to do that to light the fires and 
watch the fire lhghters. 

Mr. Dunne: JI want to make the record clear 
that our point is that the only evidence in this case 
is that he was instructed to accompany fire lighters. 
He had no instructions of any kind to ride on a 
moving locomotive. There was no evidence that fire 
lighters ever are on moving locomotives or have 
any function on moving locomotives. Our position 
is that until he had finished his two turns in the 
roundhouse, his only function was to accompany 
the fire lighters as told and he was going outside 
of the scope of his instructions, duties, [227] or 
whatever they may he called, when he got on to an 
engine to watch an engine to be moved. 

Mr. Ryan: The answer is that Libbey’s testi- 
mony where he said the roundhouse foreman Far- 
rell had told him as follows, and I quote: 


‘‘Keep your eyes and ears open and learn 
everything you can about being a fireman.’’ 


One thing he had to learn about, being a fireman, 
was how his engine was operated, because indeed 
it is firemen who act as hostlers in movements. 
The Court: Well, I don’t think you need to labor 
the point. I personally doubt that it would have 
any pertinency here. It is obviously intended to 
cover other situations than that of a person learn- 
ing to be a fireman. In and of itself the presence 
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of the young man as an observer on the engine 
certainly is innocuous, no matter what stage of the 
proceeding, of his learning. I would rather think 
that would be a foreed and unfaix interpretation. 

Mr. Dunne: Of course, it is also a restriction 
on any authority, any invitation from Petersen 
offering it in that connection, too. 

The Court: I will sustain the objection to that. 
It has been read into evidence so that 

Mr. Dunne: It has been read in the record. 

The Court: Read in the record. [228] 

Mr. Dunne: May that reading serve as my offer? 

The Court: That may serve as your offer, and I 
will sustain the objection. 

Bring the jury in, My. Jones. I will dismiss them 
for the day, and tomorrow morning we will hear 
your remaining witness. 

Mr. Dunne: I think it will be quite short, your 


Honor. 

The Court: Very well. 

Mr. Dunne: I want to amend one instruction, I 
am not sure I have got all the elements in that. 

The Court: Like to take it back? 

Mr. Dunne: I would rather leave it and hand the 
Court a new one. I think it is No. 40. 

The Court: No. 40. 

Mr. Dunne: It omits the element that we relied 
on representation. I think to be safe that should be 
in there. 

The Court: Well, would you want to submit 
something more? 


246 Southern Pacific Company 
Mr. Dunne: Yes, J will bring it to you in the 


morning. 
(The following proceedings were had in the 
presence of the jury.) 


The Court: Members of the jury, we have been 
engaged in some discussions of law which I think 
have resulted in materially shortening the case, al- 
though it required you to remain outside and engage 
in forced conversation with one [229] another for a 
longer than usual period. 

We won’t need the jury any more today, and so 
you will be dismissed a little bit early and we will | 
resume tomorrow morning at ten o’clock. The way 
the case now shapes itself up the case will be put 
in your hands for decision some time tomorrow. 

Now, I notice that you didn’t seem to like that, 
what is the matter? 

A Juror: I have no likes or dislikes, absolutely 
neutral. 

The Court: You indicated that you thought 
maybe we should have gone on today or something 
hke that? 

A Juror: Oh, no. 

The Court: Then I misinterpreted it. 

All right, members of the jury, please return to- 
morrow morning at ten o’clock and bear in mind 
the admonition of the Court. 


(Thereupon an adjournment was taken until 
Wednesday, July 11th, 1951, at 10 o’clock a.m.)qj 
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I (We) Official Reporter(s) and Official Re- 
porter(s) pro tem, certify that the foregoing tran- 
script of 230 pages is a true and correct transcript 
of the record therein contained as reported by me 
(us) and thereon reduced to typewriting; to the 
est of my (our) ability. 


/s/ [Illegible] 
/s/ R. D. NORTON. [230] 


Wednesday, July 11, 1951 


The Clerk: Libbey vs. Southern Pacific Com- 
pany, further trial. 

Mr. T. Ryan: Ready, your Honor. 

Mr. Dunne: Ready. 

The Clerk: Juror No. 10 is absent, sir. 

The Court: That is Mrs. Anderson. Juror No. 
10 has not arrived. What do vou want to do, counsel, 
wish to proceed with eleven jurors, or wish to make 
an effort to find out what has happened? 

Mr. T. Ryan: Your Honor, as far as the plaintiff 
is concerned, rather than delay this trial right at the 
very end of it, I would just as soon go ahead with 
eleven jurors. 

The Court: What do you say? 

Mr. Dunne: I would like to make an effort to 
find out what the reason is, whether it is something 
of only a matter of a few minutes. 

The Court: The Clerk will have to go upstairs 
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and try to find out on the telephone. He advises me — 
she lives in San Bruno and may have some transpor- 
tation difficulty. 

Mr. Dunne: That’s right. 

The Court: Well, we will take a brief recess, the 
Clerk will try to ascertain the reason. 

The jurors may remain in the box. [232] 


(Short recess.) 


(After recess, all Jurors being in the box, 
the following proceedings were had.) 


The Court: Proceed. 

Mr. T. Ryan: May it please your Honor, if I 
may interrupt at this time in order to further sim- 
plify the issues in this case, the plaintiff hereby 
dismisses the count based upon the violation of the 
Boiler Inspection Act, so this goes to the jury on 7 
the simple issue of negligence. 

Mr. Dunne: Then that makes it unnecessary for 
us to state the stipulation that was entered into 
vesterday. 

Mr. T. Ryan: “That as right. 

Mr. Dunne: Dr. Cress. 


WALTER WILLIAM CRESS 
called as a witness on behalf of the defendant, 
sworn: 
The Clerk: Please state your full name to the 
Court and to the jury? 
A. Dr. Walter William Cress. 
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Direct Examination 
By Mr. Dunne: 


Q. Doctor, you are a duly licensed physician and 
surgeon, licensed to practice as such in the State of 
California ? A. Yes, sir. 

Q@. And how long have you been so licensed, 
Doctor? A. Thirty-eight vears. [233] 

Q@. Where are you now practicing your pro- 
fession ? A. Sacramento, California. 

Q. And how long have.you practiced it there? 

A. Twenty-seven years. 

Q. Do you have some connection with the South- 
ern Pacific Company ? A. I do, sir. 

Q. And what is that connection, Doctor? 

A. I am division surgeon of the Sacramento 
Division and the examining surgeon for that 
Division. 

Q. And what are the functions of an examining 
surgeon ? 

A. Well, we examine all employees in the City 
of Sacramento in the shops. 

Q. That is, applicants for employment? 

A. Applicants for employment. 

Q. I want to call your attention to a young man 
who is sitting in the Courtroom here inside the rail, 
Mr. Libbey. As you look at him, do you recognize 
him; do you have any personal recollection of him? 

A. No, I can’t. I examine about twenty or thirty 
a day and I don’t recall him. 

Q. Doctor, we have here a record, a writing, 
which is defendant’s Exhibit C in this case. Let me 
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show it to you and ask you first just generally as to 
it, if you recognize that form of paper, if you have 
seen that type of record before? [234] 

A. Yes, siv. 

Q. And generally what is it? 

A. Well, it is a record of the applicant’s exami- 
nation, physical examination and his answers to the 
employing officer. 

Q. Now, upon what is the second, the third, and 
the fourth page of that there is some printed ma- 
terial and there is some material in longhand writ- 
ing, ink writing. Do you recognize that ink writing? 

A. Yes, sir. 

@. Whose is it? A. It is mine. 

Q. I want to call your attention particularly to 
the second page and to this printed part it says: 
‘“‘Skin; scars, ulcers, excessive perspiration, and 
Vaso-Motor Tone.’’ And under that there is some 
longhand writing. Whose writing is that? 

A. That is mine, sir. 

Q. Would you read what is there? 

A. ‘‘Multiple scars left thigh and slight de- 
formity of left thigh. Result of compound fracture 
of the femur during early childhood.”’ 

Q. Now, Doctor, with respect to that particular 
writing there, except as the writing itself may re- 
fresh your recollection do you have any personal 
recollection of the incident when you wrote that 
down? [235 ] 

Mr. T. Ryan: I will object to that on the ground 
that that calls for the conclusion of the witness in 
view of his earlier statement that he has no personal 
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recollection of Mr. Libbey going there, and also an 
attempt to impeach what his own witness said in 
that respect. 

The Court: JI don’t think there is any merit to 
that. Overruled. He may answer. 

A. I don’t recall, of course, making this entry 
here. 

Q. (By Mr. Dunne): I am asking you if you, 
as a matter of your own recollection, with all the 
eases that you see, if you have any recollection of 
that particular A. Qh, no, sir. 

Q. Doctor, with regard to those matters and the 
way those things are made out, I would like you to 
tell the jury what the normal routine is, how these 
things come about and what is done in the normal 
course of routine? 

A. The examination, sir? 

Q. Yes. 

A. Well, of course, I usually refer to page one, 
which is the applicant’s answers as to what diseases 
or injuries he has had, and then, of course, after 
examination I make these entries into this page 2, 
part 2 of this examination, take his blood pressure. 
The nurse, my assistant, who is my office nurse, has 
taken the vision and the hearing, and I do the phys- 
ical examination part. [236] 

Q. I want to call your attention to that par- 
ticular entry that you read there, Doctor, and ask 
you whether or not in the course of making out any 
of these reports you have any recollection of ever 
having put down an untruthful statement? 
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Mr. T. Ryan: Just a moment, I object to that on 
the ground that it calls for a self-serving declara- 
tion on the part of the doctor on the ground that on 
other matters not connected it is incompetent. 

The Court: The form of the question is—the 
form of the question is, I think, subject to objection. 
The subject matter may not be, but the form of the 
question is objectionable. Objection will be sustained. 

Q. (By Mr. Dunne): Put it this way, then: 
Doctor, those matters, or those records are made by 
you in the course of the ordinary routine of ex- 
amining these men, are they not? 

A. Yes, sir. 

Q. And in that ordinary practice, as matters of 
actual practice, are those records made by you 
yourself insofar as you make the accurate records? 

A. Yes, sir. 

Mr. T. Ryan: I move to strike his answer, I 
object to it on the ground that it is a self-serving 
speculation. 

The Court: Yes, the objection is good, the man- 
ner in which it is done, the conclusion as to whether 
it is truthful or not, that is a conclusion. [237] 

Mr. Dunne: What I am asking is a question ob- 
viously the Doctor has no personal recollection: 

The Court: You may ask, of course, how he gets 
the information. 

Mr. Dunne: That is right. 

The Court: But not a conclusion as to whether or 
not it is accurate. 
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Mx. Dunne: Well, I am going to suggest in that 


regard 
The Court: That would be, of course, a matter 


of. 


Mr. Dunne: Same foundation, lay the same 
foundation that is laid in the case of books of ac- 
count and so forth, that in the ordinary course of 
routine they are kept accurately. 

Q. Doctor, aside from the matters that you enter 
in your record, following his Honor’s suggestion, 
that you enter in your record matters that are there, 
aside from what you yourself can observe, where do 
you get the information that is put down on that 
record? 

A. Where do we get the information? 

Q. Yes. 

A. From the applicant. 

Q. From the applicant himself. Do you have, in 
making those records, Doctor, a régular routine of 
making notations of men who have service connected 
disabilities ? 

_ Mr. Ryan: Object to that on the ground that. it 
is ineompetent, irrelevant and immaterial what he 
does in the ordinary [238] case. The question is what 
he did in this particular ease, because he might 
ihave.a rule and vary from it. 

The Court: Yes, that may be true, but that would 
go to the weight of the testimony rather than to its 
admissibility. Overrule the objection. 

Mr. Dunne: May I have the question ? 


(Question read by the Reporter.) 
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A. I do. 

Q. (By Mr. Dunne): And what is that routine, 
Doctor? 

Mr. Ryan: May my objection go to the line of 
questioning without repeating ? 

The Court: If you are objecting to this question 
I will overrule it. 

Mr. T. Ryan: Yes, on the same grounds as 
before. 

Q. (By Mr. Dunne): What is that routine, 
Doctor? 

A. Well, if they are servicemen I usually attempt 
to ascertain if they have had any injuries or dis- 
abilities while in the service. And if they have, what 
the percentage of disability rating they have. It gives 
me an idea as to whether we should accept them or 
not, and a man who has one hundred per cent dis- 
ability rating we frequently reject him. 

Q. And in the course of that routine if you find 
that there has been a service-connected disability 


with a rating, is it ordinary routine to enter it on § 


the record? A. Yes. [239] 
Mr. T. Ryan: Objected to on the ground that it 
is leading. 


Q. (By Mr. Dunne): Now, Doctor, you have 


been doing this work for a great many years, have 


you not? A. About twenty-eight years. 

Q. I want to assume this: I want to assume that 
in 1950, in August of 1950, a man came to you who 
is applying for employment as a fireman and that at 
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that time he had a disability service-connected as the 
result of a war wound, a piece of shrapnel having 
gone into his left leg at about the middle third, re- 
sulted in a fracture of the femur; that he had been 
hospitalized for that for something over a year; that 
it had healed with a slight deformity; that it had 
left him with scars; that it had left him with a slight 
restriction of motion of the left hip; that it had 
left him with a slight restriction of motion of the 
left ankle; that it had left him with a restriction of 
motion of the left knee; that thereafter he had fallen 
and fractured the patella of the left knee, the. left 
kneecap, and had been hospitalized for that; and that 
‘in 1950 he was suffering from restriction of motion 
of his left knee so that he didn’t have full bending 
of it, and some atrophy of the left leg and a slight 
‘restriction of motion in the hip and in the left ankle; 
‘that that was, the injury had been received in 1943, 
there had been a long recuperation, something over 
a year of hospitalization, and then some gradual 
improvement in [240] the condition. 

_ Now, examining a man for a fireman, if you 
ihad known those facts, would you have passed that 
man for a fireman? 

Mr. T. Ryan: Just a moment. I make two ob- 
jections to that: Number 1, that he is asking for a 
self-serving declaration on the part of one of their 
defendants, he is attempting to impeach the Doctor’s 
own medical examination of the man, knowing about 
the fracture and observing with his own eyes the 


) 
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wounds made by the shrapnel; secondly, and entirely 
aside from that objection, as a second objection, as 
far as the hypothetical question is concerned, I ob- 
ject to it on the ground that he has left out some 
very vital factors which would have affected the 
doctor’s medical decision, to wit: That the man had 
improved to such an extent that the United States 
Government, through the Veterans Administration, 
had reduced his disability from 70 per cent to 35 
per cent to 10 per cent and he had only had a 10 
per cent disability at the time of this physical exami- 
nation whereby he was getting $15 a month from the 
Government; and thirdly, he left out this vital factor 
which would play an important part in the doctor’s 
opinion, the fact that the man, prior to seeking to 
employment with the Southern Pacific Company, 
had been doing hard physical labor in the nature of 


working eight hours a day digging ditches with a _ 


pick and shovel; that he had worked in a logging 
camp doing heavy work, that he had done stevedore 
work in the nature of [241] loading and unloading 
cargo from both freight cars and boats, and that he 
had worked both as a wiper in the engine room of 
vessels where he was required to work in very 
eramped quarters and that he had worked as an 


ordinary seaman on vessels, and that he was able’ 


to walk with the disability in that left leg as much 
as seven miles a day. 

Mr. Dunne: I will add those factors to the 
question. 
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Q. Doctor, did you hear what Mr. Ryan said? 

A. Yes, sir. 

Q. I will add those, teo, to the factors he has 
accurately stated what some of the testimony is on 
that regard, take all those factors into consideration 
and with it in mind that this man, applying for the 
job of fireman, would you have passed that man? 

Mr. T. Ryan: Just a moment. I have my other 
objection, the first one, which was apart from the 
second one, that it calls for a self-serving declaration 
on the part of the Southern Pacific Company, and 
also an attempt to impeach his own physical exami- 
nation which shows on the face of it that he saw the 
injury that the man had and knew of his compound 
fracture. 

The Court: Well, I think that this is not the 
field, Mr. Dunne, for the expert testimony. The 
casual relation of this man to the employment is a 
factual question for the jury to decide. I don’t see 
that it is possible for expert testimony on the part 
of the examining doctor; it would result in opinion 
and a [242] conclusion which would be self- 
serving and would decide the matter rather than 
leaving it as a question of fact. 

I will sustain the objection. 

Mr. Dunne: Respectfully note the exception. 

Q. Now, Doctor, assuming that same set of facts 
-—if your Honor please, I don’t want to persist after 
, your Honor has made the ruling, but I do want to 
make a record. 
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The Court: Yes. 

Mr. Dunne: And there is, although the objection 
hasn’t been put on the ground—I would lke to put 
another question on that same set of facts. 


Mr. T. Ryan: Your Honor, ask the witness to — 


wait until I make the objection, then, before he 
answers ? 

The Court: All right. 

Q. (By My. Dunne): Now, Doctor, I want to 
assume that same set of facts and on that same set 
of facts put this question to you: Would such a man 
meet the standards of physical condition that were 
set for acceptance as a student fireman and for em- 
ployment as a fireman? 

Mr. T. Ryan: Just a moment, object to that on 
the ground that that calls for the conclusion and 
opinion of the witness and calls for a self-serving 
declaration and also serves as an attempt to impeach 
his own medical examination when he had that in- 
formation about his injuries, and thirdly, on the 
ground that the answer would usurp the province 
of the jury in this case. [243] 


The Court: Well, for the same reasons I will sus- : 


tain the objection. 

Mr. Dunne: I have no further questions. 

I want, in this connection, if your Honor please, 
to make an offer of proof. Of course normally I 


should do it with the witness on the stand. I assume © 
it would not be proper to make it in the presence — 
of the jury, but I offer to make the offer now and | 


at the appropriate time I will enlarge on it. 
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The Court: You may do that. I don’t think it is 
necessary to preserve your record, because it is in 
the nature of questions. 

Mr. Dunne: I think that is perhaps true, but I 
would like to complete the record. 


Cross-Examination 
fey mr ‘’. Ryan: 


Q. Doctor, you say that you are division surgeon 
for the Sacramento Division of the Southern Pacific 


Company ? A. Yes, sir. 
@. And also examining surgeon for the Southern 
Pacific Company, is that right? A. Yes, sir. 


Q. Now, how long have you been employed by 
the Southern Pacific Company? 

A. Approximately 28 years. [244] 

Q. Now, when I say ‘‘employed’’ do you get a 
regular salary from the Southern Pacific Company ? 


A. Yes, sir. 
Q. Is that a monthly salary? A. Yes, sir. 
Q. And have you been getting that for 28 years? 
A. Yes, sir. 
Q. Now, you say that you examined some twenty 


to thirty men a day on an average for the railroad 2 

fe YES, sir. 

Q. How long do you usually take in one of these - 
examinations ? 

A. Well, as I say, the office nurse does part of 
the examination. I should say it takes us about an 
average of twenty minutes per person. 
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Q. Yes. You make a pretty thorough exami- 
nation ? A. @iesMsin: 

Q. I notice from your record there you examined 
all parts of the body from the head to the feet, 
don’t you? A. Yes, sir. 

@. And you stripped the man so you can see 
what he looks like? 

A. Not entirely. We strip them so we can get a 
pretty good idea of their physical condition. 

Q. JI mean you examine all parts of his body 
don’t you? A. Yes, sir. [245] 

Q. And you examine all his organs, too; I notice 
you examine heart, lungs, liver, kidney, and so 
forth? A. Yes. 

Q. Yes. Take the blood pressure ? 

A. Yes, sir. 

Q. Incidentally, for a man 26 or 27 years of 
age, would a blood pressure of 110 over 76 be 
normal? A. Yes, sir. 

Q. That would indicate that as far as his circu- 
latory system was concerned, he was in pretty good 
health, wouldn’t it? 

A. His blood pressure was all right, yes, sir? 
Q. Yes. And if his heart and arteries were nega- 
tive that would mean they were normal ? | 

A. Yes, sir. 

@. And if his lungs were negative, that would 
mean they were normal? 

A. Not necessarily. Of course, you understand 
this is not a complete examination. 

Q. Well 


vs. Roger N. Libbey 261 


(Testimony of Walter William Cress.) 

A. Frequently overlook things, you know. 

Q. Well—— 

A. It isa erude examination at the best. It is— 
we don’t use an x-ray for the lungs, or only in eer- 
tain employees do we use the x-ray. 

Q. Let me put it this way: If you wrote down in 
your ink [246] handwriting that the lungs were 
negative, that means as far as you are concerned, it 
was normal? A. That is right. 

Q. When you say abdominal area, which would 
include scars, hernia or masses, would mean that he 
had none of those things ? 

A. None that we found. 

Q. And you looked for them, right? 

A. Yes. 

@. And when you say that his genital-urinary 
tract were negative, that would mean as far as your 
examination was concerned, that area of his body 
was normal ? A. That’s right. 

Q. Now, under the heading of skin, sears, ulcers, 
excessive perspiration and Vaso-Motor Tone, you 
wrote down: ‘‘Multiple scars of the left thigh.’’ 
Stop there a moment. Of course, not having any rec- 
lletion at the present time of Mr. Libbey, you 
don’t recall where on his left thigh those scars were, 
do you? A. No, sir. 

@. And you have no recollection as to whether 
‘here was such a wound that would enter in one part 
xf his leg and come out the other; you don’t re- 
nember that do you? A. No, sir. 
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Q@. And then when you write down here that he 
had a slight deformity of the left thigh, can you tell 
us now what that [247] deformity was that you 
found in his left thigh ? A. No, sir. 

Q. You don’t remember that at all, right? 

A. No, sir. 

Q. Now, then, when you say that this—these 
scars of the left thigh and this deformity of the 
left thigh was the result of a compound fracture 
of the femur, you don’t recall now what part of 
the femur that compound fracture was of, do you? 
About the middle third. 

You remember that? 

No, I don’t remember it, no, sir. 

Why do you say that, the middle third? 
Well, I 
Here is what you wrote, show you the paper. 
Is ive anything there to indicate what part of the 
femur it was? A. No, sir. 

Q. All right. And you don’t recall? 

A. No, I don’t recall. 

@. You, however, when you wrote down on this 
report that he had a compound fracture of the 
femur, you mean that the big bone between the knee 
and the hip actually broke through the skin at one 
time or another ? 

A. ‘The skin was broken with the bone exposed, 
yes, sir. 

Q. So you knew then when you accepted his ap- 
plication, which you did, did you not? I show you 


eperer 
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part 3, ‘“‘Is applicant [248] accepted, rejected, or 
referred ?’’, and you encircled ‘‘accepted’’ ? 

A. That is right. 

Q. That means he was accepted after you knew 
he had suffered a compound fracture, is that right? 

A. That’s right. 

Q. And also after you knew that he had such 
a compound fracture with these wounds, entering 
one part of the leg and coming out the other, correct? 

A. Correct. 

Mr. T. Ryan: That is all, Doctor. 


Redirect Examination 
By Mr. Dunne: 


Q. Of course, that only takes up part of what you 
knew, Doctor, so let’s take that entry and read the 
rest of it, follow the line of questions that Mr. Ryan 
put to you, ‘‘Resulting compound fracture femur 
during early childhood.’’ That would also indicate 
to you that whatever this condition was he had 
overcome it and had gone through a good many 
years of it without it bothering him? 

A. That’s right. 

Q. And if you had such a history, Doctor, having 
found out that a man had had a compound fracture 
of the femur in early childhood and had learned 
then that after that he had been accepted by the 
Marines, served with the Marines on active duty in 
a combat area, would such a history affect your 
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opinion as to the results of any such fracture in 
early [249] childhood? 

Mr. T. Ryan: Object on the grounds that it calls 
for the opinion and conclusion of the witness, as a 
self-serving declaration on his part, attempting to go 
against his own observations of the man in his physi- 
cal examination, and on the ground that it usurps 
the provinee of the jury, speculative, and also not 
proper redirect. 

The Court: Well, I still think, Mr. Dunne, that 
is a Jury question, rather than an opinion testimony 
of the witness as an expert as to his opinion. It is 
for someone else to say that was of the nature that 
would affect his opinion rather than for him to say, 
because at best it could, it would only be in the 
hypothetical field. 

I will sustain the objection. 

Q. (By Mr. Dunne): And, Doctor, in arriving 
at a conclusion, forming an opinion as to the phys- 
ical condition of the man and whether he should 
be accepted, this is as a matter of medical practice, 
is the history which is given to you by the man a 
matter which you, as a doctor, takes into considera- 
tion in arriving at your conclusion ? 

Mr. T. Ryan: Object to that on the ground that 
that is incompetent, irrelevant and immaterial. 

The Court: Of course, that is a general question, 
he hasn’t asked it with reference to this case. 

Mr. T. Ryan: No. 

The Court: I see no objection, no basis for the 
objection, [250] and I will overrule the objection. ‘\ 
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(Testimony of Waltcr William Cress.) 

The Witness: Question? J didn’t get the 
question. 

The Court: All doctors take into account in 
making a diagnosis the history of the case. 

The Witness: Yes, six. 

The Court: We all know that. 

@. (By Dr. Dunne): And, Doctor, as a medical 
man, when a history is given to you and it is given 
to you untruthfully can you be misled as well as any- 
body else? 

Mr. T. Ryan: Object to that, that is leading and 
suggestive. 

The Court: Yes. 

Mr. T. Ryan: Calls for the conclusion of the 
witness. 

Mr. Dunne: [I have no further questions. 

The Court: Sustained. 

Mr. T. Ryan: I have no further questions. 

The Court: That is all. 


(Witness excused. ) 


My. Dunne: Now, it is almost time for recess. I 
would suggest that your Honor excuse the Jury, 
I will complete the record by making an offer of 
proof, and then I shall rest. 

The Court: I will give the jury a brief recess at 
this time, because we have some matters to take 
up. The jury may take a ten minute recess. Please 
hear in mind the admonition of the Court. [251] 


(Jurors retire from the Courtroom.) 
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Mr. Dunne: Now, if your Honor please, to com- 
plete the record, and in respect to those first ques- 
tions that were asked, which your Honor sustained 
the objections to, of course, my position 1s, in asking 
those questions, to complete the proof, my proving 
the ultimate fact that there are certain standards of 
physical condition that a man, such as described in 
the hypothetical question, would not meet those 
standards, if known, and applied by the doctor, and 
that in fact the defendant was misled by these mis- 
representations, because had the doctor been told, 
then under the standard as set forth and under 
the practice of the doctor, such a man would not 
have been accepted as a fireman, for the purpose of 
showing reliance and being misled by the misrepre- 
sentations. 

Also suggest to your Honor that I have one in- 
struction for you, and I have it here. And I have 
nothing more to offer, if your Honor please, and 
the defendant rests at this time. 

The Court: Both sides completed their evidence, 
then? 

Mr. T. Ryan: Yes, your Honor. 

The Court: The Rules provide that the Court 
will advise counsel before the argument 

Mr. Dunne: May I, before your Honor does that, 
I appreciate that this must be done, and having 
offered evidence under the Rules I probably could 
waive my earlier motion to dismiss. As I did not, 
I now renew it at the conclusion of all the [252] 
evidence so that at this time I move for a directed 
verdict, this first count having been dismissed, that 


us. Roger N. Inbbey 267 


is aside now, I move for a directed verdict as to 
the second count on all the grounds stated yesterday 
in my motion to dismiss with respect to that second 
count and may it be stipulated that I need not re- 
peat all of it? 

Mr. T. Ryan: Yes, I will so stipulate. 

The Court: The Court will deny the motion on 
the same grounds on which I based the denial of the 
motion at the conclusion of the plaintiff’s case. 

The form of instructions that have been proposed 
by both sides, that is, in the aggregate by both sides, 
in view of the purpose of the rule, which is to advise 
counsel concerning the Court’s instructions to better 
enable them to make their arguments to the jury, 
the Court will merely state at this time that in the 
precise form submitted all of the instructions are 
rejected. 

The Court, however, will give in substance many 
of the proposed instructions by both sides. 

It will give the usual instruction as to the province 
of the Court and Jury, the weight to be given to 
the testimony of witnesses, the standards that apply 
in that regard, the rule as to the burden of 
proof. It will give the jury then in substance the 
provisions of the Federal Employers Liability Act 
and will advise the jury of the degree of proof re- 
quired by [253] the plaintiff. It will advise the 
jury that the doctrine of assumption of risk will not 
apply, that contributory negligence, if there is con- 
tributory negligence, is only a pro tanto division, 
that is, if the jury believes that there has been con- 
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As to damages it will give the usual instructions 
as to the measure of damages applicable here, if the 
jury should conclude that the plaintiff is entitled to 
a verdict. 

Tell the Jury that it may take into account the 
usual factors as to the nature of the injury, whether 
or not it is permanent, and the elements that go into 
fixing damages, such as pain and suffering, and 
loss of earnings in the future, advise the jury that 
they may take into account the life expectancy of 
the plaintiff, and that so far as loss of earnings is 
concerned the total must be limited to the present 
value of the loss of future earnings based upon 
earnings in the past and upon their investment at 
the reasonable rate of interest, which the Court will 
suggest is approximately three per cent, that the 
jury cannot take into account any earnings that 
might be speculative as to the future, but only the 
loss of earnings based upon the earning capacity of 
the plaintiff in the past. 

I will also tell the jury that they may not take 
into account any imjury that the plaintiff may have 
already had, [255] would not be fair to charge the 
‘ailroad company with any imjury which the plain- 
tiff suffered and still had as a result of his service 
for the United States in the Navy or in the Merchant 
Marine or by virtue of any prior accident that he 
may have had, that those are matters that any dis- 
ability as a result of those injuries is not com- 
-pensable in this proceeding in the eveut of a verdict 
” the plaintiff. 

1 think that what [ have said in general is sufti- 
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cient to advise counsel as to the general nature of 
the instructions. Objections to the instructions may 
be made at the conclusion of the instructions. 

Mr. T. Ryan: Your Honor going to instruct that 
they may take into consideration the reduced pur- 
chasing power of the dollar? 

The Court: I notice that you cited the Guthrie 
case there, but I don’t think that I gave that in- 
struction in the Guthrie case, did 1? 

Mr. T. Ryan: I don’t recall, all the way 
through 

The Court: Some time ago in previous cases I 
have given such an instruction, and the California 
Supreme Court seems to have considered it valid, 
but in later cases I concluded that where an award 
was based upon, in part upon earnings, earning 
capacity, that it would be improper to give that in- 
struction because then the judge would be inferring 
that whatever award the Jury might give based upon 
prior earning capacity it should [256] be increased 
by some amount out of relationship to the value of 
the dollar. That, I think, would be improper, ir- 
respective of whether other Courts have held that 
way or not. That is not a proper instruction when 
any part of an award is based upon earnings. 

Mr. T. Ryan: That wouldn't preclude us from 
arguing that to the jury, though, that is, on pain 
and suffering they are going to give, give damages 
for that, I have a right to comment that the dollar 
today isn't worth nearly as much as in the thirties 
and the verdict should be higher for that reason. 

The Court: I don't think any jury should be 
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instructed as to base their verdict upon any verdict 
that has been given in the past in any case. They 
are to assume that the award is the present value 
of the loss of future earnings, plus any damages 
that might be ascertainable due to pain and 
suffering. 

Mr. T. Rvan: Yes. 

The Court: And the general nature of the injury. 
T will not, Mr. Ryan, give any instruction to the 
jury which tells the jury in effect that they can give 
more than some jury gave in some prior case at a 
certain point of time, because I think that is espe- 
cially bad law. While I have the utmost respect for 
courts which have given that instruction, I could 
never see it had any validity because it is an invita- 
tion to disregard the evidence in the case. 

Mr. T. Ryan: Your Honor may not conclude that 
as a matter [257] of law, but as a matter of fact and 
what the jury can do from their experience in 
human life and the world we are living in, not living 
in a vacuum, I believe I, as an attorney, at least 
have—— 

The Court: I don’t think it is necessary for any 
attorney to argue that because the tenor of verdicts 
today is certainly in keeping with the standards of 
today and my experience has been, and I can only 
speak from experience, that juries today render 
their verdicts in accordance with the standards that 
pertain today and not the standards that pertain to 
prior years. And I have never seen any complaint 
in that regard. J think these other decisions in that 
regard are the decisions, and I say it most politely, 
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are the decisions of theorists and you have to see, 
to sit in actual contact in the trial courts with the 
funetioning of juries to see how they function, and 
if I thought it was in the interest of justice to call 
attention of the jury to the fact I would certainly 
do so. But I don’t think the juries today need any 
admonition in that regard. 

I say that to you very frankly and I don’t think © 
it is a fair comment to make to the jury because — 
the jury renders its verdict in the atmosphere and 
against the background of the evidence of the par- 
ticular case and in the light of their own knowledge 
of the status of the world, economically and other- 
wise today, and I don’t think that there is any need 
in the interest of justice to make such a statement 
to the jury and I [258] think it might also lead to | 
error, might cause a judge to feel, after the verdict 
came in, that the verdict is the result not of the evi- 
dence in the case but of some theory that would indi- 
cate that the jury is going beyond the bounds of the 
evidence in the case and which might be just grounds 
for asking the court to interpose with respect to the 
verdict after it is rendered. 

Perhaps I have taken a lot of time on this, but I 
feel that this is not a proper comment. 

Mr. T. Ryan: Very well. 

The Court: However, I would like to see this 
case go to the jury and I don’t intend to suggest, 
counsel, that you should limit yourself, but I think 
it should go to the jury in the early afternoon; how 
much time do you think you require for argument? 

Mr. T. Rvan: My brother, who is going to make 
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the opening argument, says he will be about a half 
hour. 

The Court: How much time do you think you 
would like to have to take, Mr. Dunne? Whatever 
time is to be taken should be fairly the same. 

Mr. Dunne: Very, very seldom do I argue one of 
these cases over an hour, but I do know that some- 
times you get started and you take more time than 
you think. My guess would be that I would take 
about forty minutes. 

The Court: Well, suppose that both sides try to 
get through in less than an hour, if you can, and I 
will ask the jury [259] to come back at 1:30. 

Mr. T. Ryan: Tine. 

The Court: Submit it to them a little bit earlier, 
give them enough time to complete the matter. 

Take a recess. 


(Short recess. ) 


(Whereupon counsel for plaintiff and de- 
fendant presented argument to the jury after 
which the Court instructed the jury as follows:) 


The Court: Members of the jury, since this is 
the first experience of most of you in serving as 
jurors I should like to take just a moment to tell 
you somewhat generally about your duties as jurors. 

Traditionally our juries are given the power and 
function of deciding the questions of fact in every 
case, be it criminal or civil, and in this particular 
case it is your job to decide the question of fact. 
Here you will have to decide whether or not the 
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defendant railroad company is lable to the plaintiff 
and if it is, the amount of the damages. That, in 
general, is your function—that is the question of 
fact you will have to decide. The judge doesn't take 
any part in that. That is exclusively your function. 

The judge, on the other hand, has the duty of 
telling vou what the law is so that you may be helped 
in arriving at the just result, and you have ito as- 
sume, rightly or wrongly, [260] that the judge knows 
what he is talking about when he tells rou what the 
law is. 

You should not come into the jury box in this case 
or in any case with any preconceived notion on social 
or economic questions. You don’t divide money up 
between people because you have some pet theory 
that vou had in mind. You come here and you 
listen to the evidence and vou decide the case on the 
basis of that evidence, applying the principles of 
the law which the judge gives you. 

You are not to indulge in any sympathy or in any 
prejudice in arriving at your decision. And so it is 
that while the judge and the jury have a little 
different function to perform, we are, in a manner of 
speaking, a sort of a team because it is our common 
objective to accomplish justice. While you are here 
you are an arm of the court just as I am as a judge, 
and our sole purpose is to endeavor to further the 
interests of justice and to make our courts stand 
for something in our system of government and 
society. 

Now. I have said to you that you shouldn't indulge 
in any sympathy or prejudice. You shouldn't be 
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prejudiced against the railroad company because it 
is a railroad company, or a corporation. I called that 
to your attention when you were impanelled. In like 
manner you are not to render a verdict for the plain- 
tiff because of the natural sympathy you may have 
for him. This young man performed very valiant 
service for our [261] country in a very extraor- 
dinary military maneuver in Guadalcanal. For that 
he, as well as thousands and perhaps hundreds of 
thousands of others, who have served, should have 
our respect and our thanks. However, much as that 
is a natural] call upon our sympathy, it is not the 
basis for any award in a civil action between private 
citizens because the defendant in this case cannot 
be held to be responsible in any way for the injuries 
which he suffered in the service of his country. And 
it cannot be held responsible individually any more 
than Mrs. Erb or myself could be held responsible 
individually in dollars and cents for the damage 
which the young man had in the war. 

I emphasize that somewhat because I feel myself 
in actual sympathy for this young man who served 
his country, and I would have to school myself most 
carefully if I were acting as the trier of fact instead 
of yourselves as jurors to be sure that I was meting 
out exact justice in performing my duty by abiding 
by my oath just as you do abide by your oaths as 
jurors. 

Now, there are some general rules of law that 
apply in all civil cases. I will just give you a few of 
them, we don’t need to burden you with too many 
of them. 
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You have the right to determine the weight you 
wish to attach to the testimony of the witnesses who 
have testified. There isn’t very much for you to 
resolve here so far as the weight of testimony is 
concerned. There has been no substantial matter 
upon which there is a conflict of testimony except 
in one [262] phase of the matter to which I will 
refer in a moment. But generally speaking yours is 
the power to determine how much weight you are to 
give to the testimony of witnesses. If you think a 
witness has testified falsely in any material respect 
vou are justified in rejecting all the witness’ 
testimony. 

In this kind of a case, a civil case, the law im- 
poses upon the plaintiff the burden of proof. That 
means that he must prove his case by a preponder- 
ance of the evidence. 

That, in turn, means that the testimony offered 
on behalf of the plaintiff must have more convincing 
weight and effect than that which appears to be in 
favor of the other side, of the defendant in the case. 
And if the evidence viewed in that way appears to 
be equally balanced between the two parties then the 
conclusion is proper that the plaintiff has failed to 
sustain the burden of proving the case by a pre- 
ponderance of the evidence. 

You have to disregard any testimony that has 
been stricken by the Court or any testimony of a 
witness when an objection has been sustained to the 
question which elicits the answer. 

The attorneys have argued this case to you. They 
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have that right and it is, in fact, their duty to do so. 
But if you should find any discrepancy im the testi- 
mony, as you recall it as having been given by the 
witnesses, and the testimony as it is stated to have 
been the testimony by the attorneys in their argu- 
iment, you should disregard the attorney’s statement 
in that [263] regard and place reliance only upon 
the testimony that you heard produced here in the 
courtroom. 

Can you hear me? 

A Juror: <Any objection to using the mike? I 
couldn’t hear very well on account of the noise. 

The Court: Have you been able to hear me? 

A Juror: I can hear all right, but the noise on 
the street 

The Court: We have got this to contend with 
on account of their building some additional Court- 
rooms and the hammers always go at the wrong 


time. 

In this particular case, members of the Jury, the 
facts are not particularly in dispute. The suit is 
brought under the Federal Employers Liability Act 
I mentioned to you when you were impanelled and 
that that was a Federal Statute that applied to 
railroad companies when they were engaged in 
interstate commerce. In effect it extends to em- 
ployees of railroad companies the right to maintain 
an action against the railroad company if it appears 
that an employee has been injured as a result in 
whole or in part of the negligence of any of the 
officers or any employee of the carrier, that is, the 
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railroad company, or by reason of any defect 
or insufficiency due to negligence in its cars, en- 
gines, appliances, machinery, tracks, and so forth. 

Now, in this case it has been admitted by coun- 
sel, and it [264] is proper for the Court to make a 
comment to you, that the leaving of the door of the 
engine box open was an act of negligence. And if 
an employee of the railroad company, while the 
railroad and the employee were engaged in inter- 
state commerce, was injured as a result of that, as 
the proximate result of that negligence, then there 
would be liability upon the part of the railroad 
company. 

The railroad employee under this statute does 
not assume the risk of any injury that may come 
to him as a result of negligence. 

It may be, and it sometimes happens, that in some 
cases there is what is called contributory negligence 
on the part of the employee. That is some act or 
omission on the part of the employee which go along 
with and contribute with the negligence of the rail- 
road company concurring in the damage. That, 
however, is not a bar to a recovery in a suit under 
the Statute. And if it should appear to you in this 
ease that the plaintiff was negligent, as well as the 
railroad company, then you would have to deter- 
mine how much of the total negligence was attrib- 
utable to the railroad company and how much was 
attributable to the plaintiff. And the plaintiff would 
in such case only be entitled to recover that propor- 
tion of the total negligence which the negligence of 
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the railroad company bears to the total negligence. 

I can illustrate that to you in this way: Let us 
assume [265] for the sake of argument that in this 
ease, while I am not indicating that that is the fact 
at all, that 50 per cent of the negligence was the 
negligence of the railroad company and 50 per cent 
was the negligence of the employee. I take the 
figures 50 per cent for illustrative purposes be- 
cause they are about as near neutral as I can find 
two figures. In that event if you found that the 
railroad company was liable and that it was negli- 
gent, in that event you would determine the total 
amount of damages and then you would only award 
fifty per cent of that amount to the plaintiff be- 
cause that is the theory of comparative negligence 
that is applied in cases where contributory negli- 
gence is established under this law. 

Now, that is the general situation that applies in 
a case of a suit brought under the Federal Em- 
ployers Liability Act. 

In this case it is necessary for you to determine 
two other matters before you may make a finding 
of liability upon the part of the railroad company. 
The first of these is that it must be established that 
the plaintiff was an employee within the meaning 
of the Federal Employers Liability Statute at the 
time of this accident. This Federal law, Federal 
Employers Liability Act, does not itself define what 
the word ‘‘employee”’ or ‘‘employer’’ means as used 
in the Act and the Courts have from time to time 
given definitions. The principal one that has been 
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given is that it is the traditional relationship of 
employer and employee that is meant. This plaintiff 
was a [266] student fireman. The evidence showed 
he was learning, going to learn to be a fireman and 
he was given permission to perform certain duties 
and to engage in certain activities by the railroad 
company as a prelude to his possible employment 
by the railroad company. 

Now, the test that has been used and has been 
referred to by the attorneys in this case in deter- 
mining whether or not he was under these circum- 
stances an employee is this: That the relationship 
is dependent principally upon whether or not the 
employer, in this case the defendant railroad com- 
pany, retained and had the right to direct the 
manner in which the work was to be done by him, 
and also whether or not the service or activity 
which he was engaged in was a service for or an 
activity for and on behalf of the railroad company. 

Now, you look at the facts that you have heard 
in this case concerning the circumstances and na- 
ture of the relationship between the plaintiff and 
the defendant and on the basis of that definition 
which I have just given you, you determine whether 
or not the facts show that the plaintiff was an 
employee of the railroad company. If he was, then 
he is entitled to the benefit of this Act, and if he 
wasn’t, then of course you should decide the case 
in favor of the defendant. 

One other matter you will have to determine, 
too, before vou can determine whether or not the 
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plaintiff is entitled to the benefits of this Federal 
Statute is whether or not the [267] plaintiff and the 
defendant were at the time engaged in interstate 
commerce, and it isn’t necessary for the evidence 
to show that any precise activity of the plaintiff at 
the particular time of the accident was a part of 
interstate commerce. It is only necessary that it 
appear from the evidence that any part of the 
duties of the employee shall be in furtherance of 
interstate commerce or foreign commerce, or which 
in any way directly or closely and substantially 
affect such commerce. _ 

Therefore, look at the evidence in this case that 
you have and decide whether or not under that 
evidence the activity of the plaintiff at the time of 
this accident was of the nature of activities that 
I have just described to you as coming within the 
provisions of this law. If you find that they were, 
then the plaintiff has established that he was en- 
gaged in interstate commerce. If they were not, he 
has not so established that fact and of course if that 
is not established then you could not render a 
verdict in favor of the plaintiff. 

There is another matter that you will have to 
determine in this case that affects the right of 
the plaintiff to recover and that is the defense that 
was urged by defense counsel, namely, that this 
plaintiff misrepresented his physical condition and 
falsely stated it and the defense is that by virtue 
of that fact he is debarred from claiming the bene- 
fits of this statute. 

Now, you should examine the evidence in that 
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regard and [268] you should determine first whether 
or not the statements alleged to have been made hy 
the plaintiff at the time he was examined were or 
were not false. If you determine that they were not 
false, then there is no need to pursue your inquiry 
any further, that defense will have failed. If, on the 
other hand, you determine that those statements 
made were false, then the next thing is to determine 
whether or not that caused any damage or change of 
position so far as the defendant was concerned, 
whether or not the defendant lost thereby the right 
to exercise the judgment as to whether or not the 
plaintiff should be employed or not. And you also 
have to further consider whether or not, even if that 
were so, whether or not there is any casual con- 
nection between the nature of the false statement, if 
it be a false statement, and the accident itself. If 
there be no casual relationship between the two, then 
of course it cannot be said that the defendant suf- 
fered any particular harm because of the false repre- 
sentation. 

Those are the factors, members of the jury, that 
you should consider in determining whether or not 
that defense has or has not been sustained. 

Now, members of the Jury, I think I have talked 
to you a little long, but this case does present some 
questions that are sometimes not present in other 
cases, and hence it is that I am speaking longer 
than I usually do to a Jury instructing. And this 
being your first Jury case you probably won’t 
get as [269] tired of me as you might had you been 
on other cases and heard many judges’ instructions. 
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You may start with the assumption that the leav- 
ing of the door in this engine firebox open was 
negligence. You then have to determine whether 
or not the plaintiff himsclf was guilty of any con- 
tributory negligence. 

My own personal opinion in that regard is that 
there isn’t very much substance to any claim that 
the plaintiff was himself in any way contributorily 
negligent. However, that is merely my own opinion 
and you are not bound by it and you can come to 
your own conclusion on that. 

And the next thing you have to determine is 
whether or not there was interstate commerce pres- 
ent, and then you have to determine whether or not 
the plaintiff was an employee, and then you have 
to determine whether or not there is any basis to 
the defense of a frandulent representation as I 
colloquially described it. 

Now, if you decide in favor of the defendant on 
any one of those matters, then of course you can 
render a verdict for the defendant. But if you 
come to the conclusion that there was interstate 
commerce and that the plaintiff was an employee 
and that the defense of fraudulent representation 
is not sustained, then you are justified in coming to 
the conclusion that the plaintiff is entitled to re- 
cover. 

That will bring you then to the question, after 
you have [270] covered those points, as to what 
damages the plaintiff is entitled to recover. 

Now, generally speaking, in an action of this 
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kind, the Jury should consider the nature and the 
extent and severity of the injuries suffered and 
whether the same are temporary or permanent in 
character, and you can consider the mental and 
physical pain suffered by the plaintiff and which 
you are satisfied the evidence shows are reasonably 
certain to be suffered in the future. 

And you also have the right to consider the value 
of any earnings that may be lost as the result of 
the disability—that is the loss of earning power, I 
should say. 

Now, you are not entitled to award the plaintiff 
the full amount of any sum that you may deter- 
mine is his earning power in any life expectancy 
which he may have, of some forty years, but you 
may only give him the present value of the loss of 
any future earnings only to the extent that those 
earnings, lost earnings, would reasonably result 
from the injury which he has suffered. 

You can take into aecount his condition prior to 
the accident and his condition at the present time 
and take all those factors into account. You may 
determine the amount of damages that he should 
receive that precisely resulted from the injuries 
sustained. 

I will say to you again that what I said to you in 
the [271] beginning, that the plaintiff is not en- 
titled to recover anything for the injuries which he 
had already at the time of this accident for which 
the defendant, of course, is in no way responsible. 
So the award must be limited to the actual damages 


us. Roger N. Inbbey 285 


which result from the particular injury which he 
incurred here. 

Those damages must be reasonable. You are not 
here to impose penalties upon this defendant in any 
way, shape or form. The damages are the scheme 
which our law has devised in compensating for 
injury. We know of no other way of compensating 
for injury, but it must be on a strictly dollars and 
cents basis and it must be reasonable and it must 
bear a relation only to the actual injury in- 
curred. You should use your common sense if you 
come to the point of estimating damages and con- 
fine yourselves strictly to the evidence in the case. 

Now, you are not to infer because of the fact 
that I have given you instructions on the subject 
of damages that I am indicating that your verdict 
should be in favor of the plaintiff. I give you the 
instructions with regard to damages only so that 
you may have a standard to guide you in the event 
that you determine that plaintiff is entitled to 
damages. 

You are not entitled, in determining the matter 
of damages, to consider what possible earnings the 
plaintiff might make in the future. You can’t 
speculate on that. You can’t reach up in the sky, 
"as it were, and say, ‘‘I think [272] this plaintiff 
‘earned $1000 when he is thirty years of age, and 
‘therefore calculate the damages on that basis.’ The 
basis of calculation, the loss of earning power, must 
be on the basis of the earning capacity of the 
yplaintiff at the time of the accident and injury 
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in question, and a time reasonably proximate thereto 
in the past. 

Now, members of the Jury, I think I have given 
you much that will help you, something that will 
help you in the consideration of this ease. If you 
can conscientiously do so you are expected to agree 
upon a verdict. You should freely consult with one 
another when you go out in the jury room. JI should 
like to say to you that if anyone should be convineed 
that your view of the case is wrong, after consulta- 
tion, you should not be stubborn, you should not 
hesitate to abandon your own view under such cir- 
eumstances. On the other hand, if after a full ex- 
change of ideas you still believe you are right, you 
should adhere to the viewpoint which you have 
expressed. Your verdict should be based upon that 
sort of a consideration of the case. 

Now, I want to caution you about one other 
matter, that is, if vou should find in favor of the 
plaintiff, should award damages, you shouldn’t ar- 
rive at the damages by any plan or scheme of 
chance. Sometimes in the past some jurors arrived 
at damages by each juror writing on a piece of 
paper how much he thinks the plaintiff should get 
and add them up and [273] divide them by twelve 
and get a result that way. We refer to that as the 
pooling plan. You eannot do that, because we 
wouldn’t need a jury to do that, we could pick: 
up any twelve people and have them do that and) 
that would be an easy way out, and to be frank 
about it that is a lazy man’s or woman’s way of 
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arriving at a decision. I don’t mean that if you 
do consider the question of damages you shouldn’t 
suggest some amount that you think is right and 
then by discussion between yourselves arrive at a 
result. All I am meaning to imply is you shouldn’t 
do it by any scheme of chance. 

Now, whenever all of you agree to a verdict it 
is the verdict of the jury. In other words, your 
verdict must be unanimous. You should not return 
to the Courtroom with a verdict unless in the jury 
room all of you agree upon the verdict. 

When you go out you will select one of your 
members as a foreman or forelady. Since you are 
evenly divided between men and women there is a 
fifty-fifty chance of selecting either a man or a 
woman as foreman of the jury. That we leave en- 
tirely to you, at any rate, to select one of your num- 
ber as a foreman or forelady, and he or she will 
represent you as your spokesman in the further con- 
duct of this case and will preside over the deliber- 
ations in the jury room, and he or she will sign the 
verdict of the jury when you have reached a verdict. 

Now, we have two forms of verdict prepared for 
you to assist you so that you won’t have to write 
any form of verdict [274] in the jury room. One 
‘verdict reads: ‘‘We, the jury, find in favor of the 
plaintiff and assess damages against the defeidant 
in the sum of blank dollars.’’ If you come to a 
verdict in favor of the plaintiff you will fill in the 
amount of the verdict and the foreman will sign 
that form and that will constitute your verdict. 
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Then the other form of verdict reads: ‘‘We, the 
jury, find in favor of the defendant.’’ If you come 
to a verdict in favor of the defendant your foreman 
will sign that form and return it and that will be 
your verdict. 

These forms have been prepared for your con- 
venience and not intended to indicate to you in any 
manner what your verdict should be, in the manner 
{ have read them to you or in the order that I have 
read them to you. 

Do either counsel wish to note any exceptions? 
Wish the Jury excused for a moment? 

Members of the Jury, it may be that I may have 
to make some change or addition to the instructions 
which I have given you and for that reason I will 
ask you to take a brief recess. The case is not yet 
submitted to you, the instructions are not yet com- 
plete, and you are still under the admonition not 
to discuss the case among yourselves or to form or 
express any opinion. I will send for you in a few 
minutes and notify you whether or not I have 
anything to add to the instructions. 

Will you take the Jury out, Mr. Jones? [275] 

(Jury retires from the Courtroom. ) 

Mr. T. Ryan: Shall I proceed? 

The Court: Mr. Ryan, you wish to note any 
suggestions or exceptions? 

Mr. T. Ryan: Yes, Your Honor, I wish Youg 
Honor would instruct the Jury that it is not neces- 
sary for the plaintiff to receive compensation be- 
fore he can be considered an employee. We sug- 
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gested that in our proposed instruction No. 13, said, 
you are instructed even though the plaintiff was a 
student fireman at the time of the accident and 
although he was not earning compensation, never- 
theless he was an employee of the company and 
comes within the I*ederal Employers Liability Act. 
The jury might think that we are required to show 
he received compensation before he could be con- 
sidered an employee, and I am doing that in the 
light of the Watkins v. Prior, whatever the case is. 

I make an exception also on what Your Honor 
has already ruled that Your Honor failed to in- 
struct the Jury that they could take into considera- 
tion the reduced purchasing power of the dollar 
and also I ask Your Honor to instruct the Jury 
that three per cent is a reasonable amount to take 
into consideration in figuring the present value of 
future earnings. 

So in regard to that first request I had, that is, 
Your Honor instruct the Jury that he may be an 
employee even though he didn’t receive compensa- 
tion, we ask that especially in view [276] of the 
fact that Your Honor told the Jury they have a 
right to take into consideration the traditional re- 
lationship of employer and employee and the tra- 
ditional one is usually where an emplover pays 
compensation and the employees receive wages, be- 
cause—— 

The Court: I don’t think I told them they should 
take into account the traditional—I may have said 
preliminarily that some Courts have said that, but 
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that the test they were to apply is the one I gave 
them. 

Mr. T. Ryan: I understand, Your Honor, when 
some courts have considered the traditional rela- 
tionship Your Honor might have caused them to 
believe that if plaintiff didn’t show a traditional 
relationship then he was not an employee, and the 
traditional relationship concerns the salary or a 
wage. 

That is all of ours. 

Mr. Dunne: Your Honor, please, we respect- 
fully except to the refusal of defense proposed in- 
structions Nos. 22 and 23. No. 22 is the Harmon 
case, told the Jury even if this young man was in 
a status of employee, if, on a particular occasion 
when he was injured he had departed from the 
course of his instructions in his own interest and 
benefit and deviated from the line of activity desig- 
nated on the shift and went on the locomotive, then 
he had departed from the course and scope of any 
employment and could not recover. 

And in connection with the same thing, Instruc- 
tion No. 23, [277] hostler Petersen had no authority 
to set aside or modify any earlier directions or 
instructions which the plaintiff may have received 
by requesting him to go upon the locomotive and 
that a request from Petersen or an invitation from 
Petersen did not obviate or set aside earlier or 
contrary instructions. 

The Court: Are those the only two? 

Mr. Dunne: Only those. 
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The Court: I purposefully did not give those 
instructions and you may have it for the record so 
that you may have it for your protection as well, 
because I did not feel the facts of this particular 
case justified the giving of that instruction, not 
because I had any particular quarrel with that as 
a statement. 

Mr. Dunne: Yes, Your Honor. 

The Court: Now, with respect to the other mat- 
ter, Mr. Ryan, inasmuch as I specified with par- 
ticularity the test of the employee relationship I 
don’t think it would be necessary for me to say the 
things that they were not to consider, because I 
think the instruction I gave was broader than that 
and I think if I were now to point out some par- 
ticular thing it might be almost equivalent to tell- 
ing them he was not an employee. 

Mr. Dunne: There was no dispute in this case 
that he was not receiving compensation, and so 
obviously they must be able to decide it. [278] 

The Court: I don’t know how to cover that on 
that three per cent matter. It is true I didn’t men- 
tion that. I don’t think it is of any particular 
significance, because you have argued it to them 
and the Court and no one has taken an exception 
to that and I told them that they should figure the 
present value. I see no reason again for singling 
that out at this point. I think it would give undue 
emphasis. 

Mr. Dunne: May I have an exception noted for 
the record ? 

The Court: Any exceptions will be noted. 
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Mr. T. Ryan: Exceptions will be noted, very 
well. 

The Court: Bring the Jury back, Mr. Jones. 
Just line them up in here, don’t have to put them 
in the box. Perhaps I should have used that loud- 
speaker. 

Mr. T. Ryan: That is what a Juror asked. 

The Court: The wires are mixed up, makes it 
difficult to use. 


(Whereupon the Jurors were called back into 
the Courtroom.) 


The Court: Members of the Jury, I will ask 
you not to take the box because it isn’t necessary. 
The instructions of the Court are complete and you 
may now go outside and deliberate and reach your 
verdict in this case. 


(Whereupon the Jury retired at 3:07 p.m.) 


The Court: I will say, counsel, I shall file the 
proposed instructions that you have presented in 
the case so that your exceptions taken to them, by 
number, will be intelligible in [279] the record, so 
won’t have any difficulty about that. Take a recess. 


(Whereupon the Jury returns to the Court- 
room at 6:07 p.m. and the following proceed- 
ings were had:) 

The Court: Have you, members of the Jury, 
reached a verdict? 

The Foreman: Yes, Your Honor. 

The Court: Will you hand the verdict to the 


Deputy Marshal, please? 
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Will you read the verdict to the Jury, My. 
Clerk. 

The Clerk: Ladies and gentlemen of the Jury, 
hearken to your verdict as it will stand recorded. 
“We, the Jury, find in favor of the plaintiff and 
assess the damages against the defendant in the 
sum of $50,000.’’ So say you all? 


(Whereupon there was an answer in the af- 
firmative. ) 


The Court: Do you wish the Jury polled ? 
Mr. Dunne: Yes. 
The Court: Will you poll the Jury? 


(Whereupon each and every Juror was polled 
and the answer was in the affirmative. ) 


The Court: ‘Twelve jurors having answered in 
the affirmative, the Clerk may record the verdict. 

Members of the Jury, the Court wishes to thank 
you for the attention which you have given this 
ease and for your attendance at the sessions of this 
Court as required. I don’t [280] know when you 
will next be called upon to serve upon the Jury, but 
whenever that time comes you will get the bad news 
from the U.S. Marshal. 

The Jurors may be excused. 


(Jurors excused.) 


The Court: The record should show that while 
the Jury was deliberating the Court received the 
following inquiry from the Jury, and I quote: 


‘Are we to take into consideration the fact 
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that false statements were made on the ap- 
plication for employment in determining settle- 
ment ?”’ 


To this inquiry, with the consent of counsel for 
both sides, the Court replied as follows: 


‘‘The defense interposed by the defendant 
based upon alleged false statements made in 
the application for employment goes to the 
question of the lability of the defendant. It 
has no relationship to the matter of damages 
in the event the Jury should decide for the 
plaintiff.”’ 


And you may file the written advice in the files 
of the case. 

The Clerk: Yes, sir. 

Mr. Dunne: May we have the usual stay of 
execution until ten days after determination of mo- 
tion for a new trial? 

Mr. T. Ryan: No objection. 

The Court: Very well, that wil) be the order. 


Certificate of Reporter 


I, Official Reporter and Official Reporter pro 
tem, certify that the foregoing transcript of 281 
pages is a true and correct transcript of the matter 
therein contained as reported by me and thereafter 
reduced to typewriting, to the best of my ability. 


/s/ P. D. NORTON. [281] 
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The Clerk: Libbey vs. the Southern Pacific Com- 
pany, motion for new trial. 

Mr. Dunne: If your Honor please, may the ree- 
ord show that the defendant moves in accordance 
with its moving papers on file in this case, the 
motion being one for a new trial, and I want to 
eall to your Honor’s attention, for the purposes of 
the record largely and to make suggestions, to two 
matters which your Honor has passed upon and 
one matter which your Honor has not passed upon, 
and that is the amount of the verdict. I will not 
have to state the facts of this case. I am sure your 
Honor has them fully in mind. In re-reviewing the 
record and reconsidering it in the light of your 
Honor’s submitting the matter of employment to 
the jury, there is a question there, the question on 
the basis of the employment alone without regard 
to any fraud under the doctrine of the Rock case, 
the question of fraud under the doctrine of the 
Rock case, and then the question which your Honor 
did not submit to the jury, as to whether or not, 
assuming this man had been employed within the 
meaning of the Federal Employers Liability Act, 
he departed from that employment. 

I would like to take those in inverse order, if I 
imay. Assuming that this man had acquired the 
status of an employee, I think the record is very, 
‘very simple on it. He stated that [2*] he was told 
ito follow the fire lighters and to keep his eyes open 


* Page numbering appearing at top of page of original Reporter's 
' Transcript of Record. 
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and learn what he could about being a fireman. 
That was his testimony. 

The second item of his testimony was that on two 
shifts he did follow the fire lighters, and he did 
state that he himself ht two fires. Then along 
toward the end of the shift, on which he was hurt, 
the second shift, around ten o’clock the fire hghters 
told him, well, the fires were all lit, there was noth- 
ing more for them to do. Just about that time 
Peterson, the hostler, came along. Peterson then 
said that he was going over and he was going to 
move the locomotive on which the accident hap- 
pened. Peterson did not say that he invited the 
plaintiff to come along with him. The plaintiff said 
that he did. But Peterson said that in view of the 
fact that he had told the plaintiff, whom he had 
known before, that he was about to move the loco- 
motive, he expected him to come along. Peterson’s 
attitude was if he didn’t say it in so many words 
there was a tacit invitation for him to come along 
and get on the locomotive, and, of course, Peterson 
knew that he was on the locomotive at the time 
Peterson undertook to move it. 

The third item of testimony in that regard, and 
it is the only testimony on the subject, is Peter- 
son’s own testimony as to what functions he had 
with respect to a student fireman who at the 
moment from his superiors in the roundhouse had 
received no instructions except to go along with the 
fire lighters and [8] keep his eyes open and learn 
what he could about being a fireman. Peterson’s 
testimony was this: 
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**Q. I see. Now, incidentally, had you had 
experience before with student firemen there at 
the roundhouse? 

‘“A, Ihave had experience with student fire- 
men. I have had them on the road—with them 
on several engine trips, road trips. As far as 
in the roundhouse, why, they are not under my 
jurisdiction.”’ 


So Peterson’s testimony in that regard is entirely 
consistent with the plaintiff’s own testimony that 
his instructions were to follow the fire lighters. 

It is apparent that the people who move loco- 
motives around roundhouses are hostlers. Peterson 
was a hostler. Peterson was about to move a loco- 
motive. 

This testimony was offered by the plaintiff and 
not by the defendant. So there is a clear statement 
there by the hostler Peterson consistent with the 
plaintiff’s original instructions that he as a hostler 
had nothing to do with student firemen, and it fol- 
lows from that if the student fireman was going 
along with him, the student fireman at that moment 
on his second shift was stepping aside from the 
course prescribed, prescribed course of activity, 
whether it be called duty or otherwise, of a student 
fireman. 

The Court: Your point then is not that he did 
not have the so-called status of student fireman but 
at the precise [4] moment, time, of this accident he 
was not engaged in activities that represented his 
position. 
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Mr. Dunne: As far as this point is concerned, 
that is exactly the point I am making, your Honor. 
I am assuming for the purposes of this point that 
he had the status of employee and indicating to 
your Honor that he stepped aside, he went off on 
a frolic of his own, which is the classic expression, 
at least in the older cases, but what he was doing 
he was doing something for himself, and stepping 
aside, in doing it, any relationship which he had 
assumed with the defendant. 

In connection with that I want to again call your 
Honor’s attention for your Honor’s consideration, 
although you gave it consideration once, the defend- 
ant’s rule in its book of rules. If this man had the 
status of an employee and whether he knew of 
those rules or not, those rules certainly defined his 
status. They certainly defined his relationship as 
to the defendant. It was perfectly clear. No dispute 
on this. It was perfectly clear that in going with 
Peterson he was going along to be on the locomotive 
at the time the locomotive moved. Rule 864 reads: 

‘*Persons must not be permitted to ride on 
an engine or in a baggage, mail or express car 
without written order from the proper author- 
iby”? 

Of course, none of that would apply at the moment. 
No question [5] of proper authority. But then there 
is an exception. The question is the application of 
this exception: 

‘“‘Tixcept employees in the discharge of their — 
duties and those holding transportation en- 
dorsed to that effect.” 
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Tt am perfectly frank to say to your Honor that 
while we made a search for it I have found no case 
precisely in point. There are cases of unauthorized 
persons on locomotives being treated as trespassers. 
There are, of course, the usual cases of people 
stepping aside from the course of their employ- 
ment. But to give your Honor a ease in a situation 
such as this, I can’t do it, and I am not going to 
attempt to do it, because your Honor is familiar 
with the general principles that apply, as I am. 
The only other case that could possibly have some 
bearing and that does, I think, have some bearing 
in this regard is that case of Harmons Adminis- 
trator. It was cited in our instruction on this 
proposition, and I will give it to your Honor again. 
C. & O. Railroad Company against Harmons Ad- 
miitcimator 173 Ky. 1, 189 S.W. 1135. 

I can state that case to your Honor very shortly. 
It presents the principle but is radically different 
on the facts concededly. In that case the man was 
a student fireman and had gone on a train. He had 
been in the locomotive of the train under the super- 
vision of the engineer and the fireman and he had 
actually, as I recall the case, performed some of [6] 
the fireman’s duties. It was a coal-burning engine, 
and I assumed that he shoveled coal. After the run 
had progressed to a certain point, they got to a 
stopping point, as I recall the facts of the case, 
but there was a very distinct break in what he was 
doing on the locomotive. I think he went home to 
get some clothes or some food or something else. 
Then he got back on the train, as the train was to 
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continue on, but at this time he got on the caboose. 
While he was in the caboose the conductor on more 
than one oceasion told him that he had no business 
being in the caboose, that he ought to get up in the 
engine, and also on more than one occasion the 
engineer, through the conductor, sent word back to 
him to come up to the locomotive, that he was 
wanted, that he wanted him to act on the loco- 
motive as a student fireman, and, I think, at one 
time the message was that the fireman himself was 
tired. The deceased persisted, however, in staying 
in the caboose, and was in the caboose at the time 
of a rear-end collision and was killed. The facts 
are obviously, if your Honor please, radically dif- 
ferent, but the Court does make a point, although 
he was on the train at the time and without saying 
that he was there as a trespasser it does say at 
that time he had stepped aside and the status of 
employee did not apply to him. 

Further search after this case was tried, and that 
matter has failed to disclose, for us at any rate, 
cases which on their facts are close enough to be 
helpful. The matter then is [7] a matter of the 
application of what I think is perfectly well estab- 
lished principle and thus applies to the facts of this 
case and to the very simple facts in the light of 
this rule, and if not, then if it were a question of 
fact for the jury at all, whether assuming the status 
of an employee he had stepped aside from that and 
could no longer be said to be performing service, 
whether or not it was there on your Honor’s part 
to exclude Rule 864. 
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Your Honor’s two rulings in that regard, first, 
that you did not think 864 applied and declined to 
receive it in evidence, and, on the second thing, 
your Honor did not think there was any question 
of fact there and refused our two instructions, to 
submit that matter to the jury as a question of 
fact, and it was the exception to the refusal of 
those two instructions, which was the only excep- 
tion which I took to your Honor’s charge. 

Now going back to the proceeding step, the mat- 
ter of employment. On the matter of fraud, we had 
the doctor on the stand who examined this young 
man. He did not remember him. He had, however, 
made out this application, which is here in evidence, 
and the application on its face indicated in con- 
nection with the questions that were put, that this 
young man had made misrepresentations, and that 
when the doctor saw the scars of his prior injury 
on the left leg they were explained away on the 
ground that that was an injury that he had as a [8] 
child and, while he didn’t testify to that, if true, 
would leave the inference that the injury was not 
disabling and the man had been in the Marines, in 
the service since. I then asked the Doctor this 
question, putting to him the hypothetical situation 
of this young man and an objection was made upon 


the eround that I had not included all the elements, 


and J then included all the suggested elements and 


in effect put this question to the Doctor: 


‘Doctor, had you known these facts at the 
time you passed this man, would you have 
passed him as a fireman ?’’ 
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To which your Honor sustained an objection upon 
the ground, as I recall it, that perhaps it invaded 
the province of the jury and called for the opinion 
and conclusion. Perhaps it was somewhat hypo- 
thetical because it was now asking the Doctor what 
he would have done in the past knowing now this 
event he didn’t know about then. As to that type 
of question, if your Honor please, very frankly, 
without bringing to your Honor all of the authori- 
ties on it, there 1s some division among the courts 
as to whether or not such a question should be 
answered. I suggest to your Honor that it is a 
question which ought to be put and on which we 
should be permitted to have the answer, and that 
the method of testing it is by assuming that the 
answer would have been unfavorable to me. Assum- 
ing that had I put the question to the doctor, his 
answer [9] would have been, ‘‘Had I known all the 
facts, I would have accepted him anyway,’’ it is 
perfectly obvious that such an answer would have 
completely destroyed any claim upon our part there 
was any fraud upon which he relied and acted in 
connection with the employment. That being so I 
think the converse is equally true, that we are 
entitled to have the other answer. But that matter 
did not stop there and on this, so far as I know, 
there is no substantial dispute among the cases, 
although I cannot find a case on this precise point, 
or, at least, haven’t found it yet. 
The second question in effect was an entirely 
different question. I asked the Doctor again, I said: 
‘‘Doctor, assuming the same facts, would this 
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man have met the standards set by Southern 
Pacifie Company for the employment of fire- 
man ?’’ 


And again an objection was made and was sus- 
tained by your Honor. I think that is an entirely 
different question because that is not asking a doc- 
tor to speculate and to hypothetically : transpose 
himself backward and say what he _ personally 
would have done as of a given time in the past in 
circumstances that he didn’t know, but it is now 
asking him for his present opinion as a man quali- 
fied to give that opinion whether or not a particular 
man lived up to certain standards. It is obviously, 
if your Honor please, the only method by which, 
when the matter is submitted to personal judgment 
of a [10] physician and of one who is qualified to 
state an opinion and who is employed actually to 
perform those opinions, I suggest to your Honor 
that that question was an entirely proper question 
and it was very material going to the question of 
reliance. It well may be that the jury couldn’t 
speculate one way or the other, but it is a question 
that goes directly to the matter of our reliance. 
The third thing is in connection with the question 
of employee status, whether or not there was sueh 
ia status in view of the relationship of the party. 
(That is a matter which your Honor submitted to 
the jury. I have no new suggestion to make on 
that matter except to recall it to your Honor’s 
attention. I have no new eases that I think will 
add anything in particular to the case of Watkins 
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against Thompson which your Honor read during 
the course of the trial. I could go through cases 
which are cited there. I could go through the other 
cases under the Federal Employers Liability Act, 
and then there are some older cases and cases in 
different situations. But so far as those cases are 
concerned, I think the Watkins case pretty well 
sums them up. 

What the Watkins case does show is this—I think 
this is fair to say—the Watkins case permits us to 
look at all of the circumstances involving the rela- 
tionship of the parties and all of the circumstances 
that throw hght on it, and it says that the two 
principles—I don’t think the Court in the [11] 
Watkins case wanted to be understood to say that 
these were the only two tests that were to be applied 
woodenly, but first whether or not the alleged em- 
ployer had control over the conduct of the alleged 
employee. I would not suggest to your Honor in 
this case that he did not have such control so long 
as he was on our premises and was going about the 
activity, being student fireman, which is perfectly 
obvious, because we couldn’t have a man like that 
wandering around the roundhouse, moving trains 
and locomotives and other equipment without hav- 
ing supervision and direction over him. So in that 
sense certainly we had control. In another sense 
perhaps we did not. 

The other test, of course, is the main item, was 
whether or not this man was performing service. 
On that I think I have perhaps very largely cov- 
ered the material. Your Honor made a suggestion 
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that perhaps in taking some of these positions J 
was being somewhat technical, and I have to grant 
that they are technical, somewhat technical matters 
because they are matters of the application of the 
statute, and yet whether we 

Lhe Court: I don’t think I was referring to the 
question of employee status there. I thought that 
was more particularly with reference to so-called 
defense of 

Mr. Dunne: Of stepping aside? 

The Court: No, no. JI thought—maybe I am 
wrong, but [12] my recollection is that I was re- 
ferring only to the so-called fraud defense. 

Mr. Dunne: Well, I don’t mean to do anything 
more than to point out and use that as an intro- 
duction, which perhaps I should not use 

The Court: I don’t think there is anything tech- 
nical about the question of whether or not there 
was an employee relationship. That is a funda- 
mental question. 

Mr. Dunne: That’s right, and because it has 
such marked results in the effects if the Act does 
apply. 

Now, as bearing on that then, and this bears on 
a matter which I think bears both on the question 
of service and on the question of control. I would 
like to give your Honor again the language of our 
ixhibit A for identification, which was the writing 
that this young man signed at the time—I will find 
it someplace. Perhaps it was not read into the 
transcript. This writing which he signed and 
signed at the time he was going through these 
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various steps which brought him up to whatever 
status he had when he went into the roundhouse, 
that application for permission to observe opera- 
tions of locomotives, cars and trains—to observe, 
not to perform service. Then: 

‘Whereas, J, the undesigned, Roger N. 
Libbey, residing at Sutros Heights in the State 
of California, and being 27 years of age, have 
applied to Southern Pacific Company for per- 
mission to enter and ride upon [13] the loco- 
motives, trains, and cars of said company for 
the purpose of observing the operation of the 
railroad of said company, with the understand- 
ing that I shall be under no obligation to per- 
form any work or service upon said railroad 
employed by said company, and that neither 
said company nor I shall be under any obliga- 
tion with respect to my entering the employ 
of said company at any time.”’ 


And then it goes on, he assumes the risk of injury. 

I offered that as a whole, and then, because 
might be some possible implication arising from the 
second two paragraphs in which he said he under- 
took to assume the risk of injury, I offered that 
first paragraph alone and as a factual matter going 
to the question of what the question was and indi- 
cating he was there only because he had permission 
to observe and, secondly, on this matter of control, 
that he would be under no obligation to perform 
any work or service upon the railroad. 

On the question of control, the question of con- 
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trol is a very curious one in some respects. Obvi- 


ously 

The Court: Would you mind my intervupting 
there? Realistically speaking there can’t be any 
question that this young man was known as a fire- 
man. 

My. Dunne: That’s right. 

The Court: How can you convert what he actu- 
ally did by’ some writing that he signed into the 
contrary? I mean, if the [14] function or if in 
order to learn as a student fireman he must ob- 
serve, then those observations that he makes con- 
stitute his service in the sense that he has to be 
there and physically and put himself at the disposal 
of the other employees so that he may be in a posi- 
tion to observe, and by observing acquires some 
learning as to the way these things can be done. 
And can you simply say by putting some words 
into the contract that that does not constitute 
service? It is merely an observation. And that 
while he is a student fireman he agrees in writing 
that he is not a student fireman? Doesn’t that argu- 
ment fall in the face of the many cases along that 
general line, that you cannot contract away by put- 
ting words in a contract the actual relationship ? 

Mr. Dunne: I would agree with your Honor 
thoroughly on that. I would agree with your Honor 
that the test is not by some form that we get up 
and have these people sign, but the test—the test 
of the real fact—and window dressing in the form 
of an agreement or whatever it is cannot be used 
to disguise that real fact, which your Honor will 
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look through—any sueh window dressinge—to see 
what the real fact is. That I will agree with. But, 
and I think this 1s probably where your Honor and 
IT part company, I offer that to show what the real 
fact is. Now, a moment ago I conceded, your 
Honor, that realistically this young man could be 
looked upon as a student fireman. Quite true. But 
that still leaves open [15] the question and does 
not solve the question whether or not a student 
fireman is an employee within the meaning of the 
Federal Employers Liability Act. And for that, 
even under the Watkins case, if we just take those 
two tests alone, two things must be true. We must 
have control and he must perform service for us. 
It is quite true that under our system where we 
don’t have any indenture servants, there is no 
peonage, there is no slavery, that no matter what 
contract of employment a man makes he can leave 
that contract of employment at any time. But if 
there is a real agreement of employment he sub- 
jects himself to liabilities and he assumes respon- 
sibility when he is an employee, both to his employer 
and to some third person. Under this writing that 
I have just read to your Honor where he expressly 
said that he assumes no obligation to perform any 
service, that young man could have walked out of 
the roundhouse at any second of time he wanted. 
At the time the fire lighters told him there were no 
more fires to light, whether the shift was up or not, 
he could walk right out of that roundhouse and go 
right about his business being under no obligation 
to anybody at all. 
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The Court: Well, can’t a regular employee do 
that ? 

Mr. Dunne: That is what I said to your Honor. 
A regular employee can because we have no slavery 
in any form in this country and an employee can 
leave his work at any time. 

The Court: Is that any test then? [16] 

Mr. Dunne: But if he is an employee and does 
that, he assumes responsibilities. He can be sued 
for damages. He owes obligations to his employer 
under the contract of employment. 

The Court: There might be different conse- 
quences 

Mr. Dunne: That’s right. 

The Court: that would flow from a refusal 
to carry on as between a learner and an actual 


employee. 

Mr. Dunne: That’s right. I don’t suggest that 
as a conclusive test. I don’t have to, your Honor, 
because your Honor excluded this from evidence. 
I say it is a factual element that should have been 
before the jury. 

The second thing, if your Honor please, is this, 
there may be some intimations, there may be some 
pretty broad language in one or two of the cases, 
but no case that I know—I would like to be cor- 
rected on this if LT am wrong, but there is no case 
that I know of that has gone so far as to say that 
these observers are performing services for the em- 
ployer when they observe and do nothing more. I 
think it is fair to say that in all of the cases— 
wel]—— 
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The Court: Of course, in the Watkins case the 
man was doing something. 

Mr. Dunne: And relieving another man of duty. 
Also in some of the cases it has been argued that 
if he were observing or doing something and the 
regular employee was there at the [17] same time, 
who would have done the work had the student not 
been there to do it, it has been argued therefore he 
is not performing any real service because he is 
conferring no benefit upon the employer, that if 
he weren’t there doing that the regular employee 
would. The courts go along with—they said if you 
are doing it you are still performing service. 

The Court: There is evidence here that he did 
do some service to the hmited extent of having 
lighted a couple of fires. 

Mr. Dunne: That’s right. 

The Court: Now it is true that he was not doing 
that service, was not engaged in that precise activ- 
itv at the time of the accident, but need he be at 
any time if he were doing that? 

Mr. Dunne: Doesn’t it bear, though, on this, 
your Honor, doesn’t it bear on what his status was 
at the time he was in the cab of this locomotive 
and isn’t his understanding as expressed in this 
writing and his employer’s understanding likewise 
as expressed in that writing; isn’t that an element 
of fact; isn’t that one of the facts that the jurm 
should have had before it in passing on these very 
questions that your Honor and I are now discuss- 
ing? Your Honor’s ruling in the case was that it 
was not for you to pass upon them but it was fo 
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the jury to pass upon them, and the result was 
that the jury passed upon them with one of the 
elements that showed what the [18] relationship 
was, because there are two sides to it—there must 
be the employee’s side as well as the employer’s 
side—that matter was submitted to them dropped 
out of it. The only expression of the employer's 
understanding of the relationship and the expres- 
sion of it, at least to some extent that the employer 
was likely to rely on 

The Court: It may be that the Court should 
have—I don’t know—it may be that the Court 
should have given some specific—more specific in- 
struction to the jury as to whether or not at the 
time of the accident the plaintiff had substantially 
departed from his status and from the performance 
of his duties as a student fireman. 

That appears to me is the really more important 
question in this case under the Watkins rule. 

Mr. Dunne: Well, I am inclined to agree with 
you, but I think—— 

The Court: I think, as I said, realistically 
speaking on the basis of the evidence here it is 
pretty hard to get away from the fact that he was 
a student fireman, that he was there to learn how 
to be a fireman, and maybe his learning might have 
only consisted of observing, but the big question is 
whether or not, assuming the rule in the Watkins 
zase to be correct, is there sufficient evidence in this 
zase or not to point out that he was within that 
ule at the time of the accident. 

Mr. Dunne: But those questions 
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The Court: Of course, in the Watkins case the 
man was doing something. 

Mr. Dunne: <And relieving another man of duty. 
Also in some of the eases it has been argued that 
if he were observing or doing something and the 
regular employee was there at the [17] same time, 
who would have done the work had the student not 
been there to do it, it has been argued therefore he 
is not performing any real service because he is 
conferring no benefit upon the employer, that if 
he weren’t there doing that the regular employee 
would. The courts go along with—they said if you 
ave doing it you are still performing service. 

The Court: There is evidence here that he did 
do some service to the limited extent of having 
lighted a couple of fires. 

Mr. Dunne: That’s right. 

The Court: Now it is true that he was not doing 
that service, was not engaged in that precise activ- 
itv at the time of the accident, but need he be at 
any time if he were doing that? 

Mr. Dunne: Doesn’t it bear, though, on this, 
your Honor, doesn’t it bear on what his status was 
at the time he was in the cab of this locomotive 
and isn’t his understanding as expressed in this 
writing and his employer’s understanding likewise 
as expressed in that writing; isn’t that an element 
of fact; isn’t that one of the facts that the jury 
should have had before it in passing on these very 
questions that your Honor and I are now discuss- 
ing? Your Honor’s ruling in the case was that it 
was not for you to pass upon them but it was for 


vs. Roger N. Inbbey 311 


the jury to pass upon them, and the result was 
that the jury passed upon them with one of the 
elements that showed what the [18] relationship 
was, because there are two sides to it—there must 
be the employee’s side as well as the employer’s 
side—that matter was submitted to them dropped 
out of it. The only expression of the employer's 
understanding of the relationship and the expres- 
sion of it, at least to some extent that the employer 
was likely to rely on 
The Court: It may be that the Court should 
have—I don’t know—it may be that the Court 
should have given some specific—more specific in- 
struction to the jury as to whether or not at the 
time of the accident the plaintiff had substantially 
departed from his status and from the performance 
of his duties as a student fireman. 
That appears to me is the really more important 
question in this case under the Watkins rule. 
Mr. Dunne: Well, I am inclined to agree with 
Fou, but If think 
The Court: J think, as I said, realistically 
speaking on the basis of the evidence here it is 
pretty hard to get away from the fact that he was 
a student fireman, that he was there to learn how 
to be a fireman, and maybe his learning might have 
only consisted of observing, but the big question is 
whether or not, assuming the rule in the Watkins 
ease to be correct, is there sufficient evidence in this 
case or not to point out that he was within that 
rule at the time of the accident. 
Mr. Dunne: But those questions 
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The Court: Because I submitted that to the 
Jury. It might be I should have given them more 
precise instructions, but that is a rather interesting 
question, I think, in this case. 

Mr. Dunne: I’m sorry 

The Court: I don’t think so much about the 
other questions as I do about that one. 

Mr. Dunne: Except when they are submitted to 
the Jury—Your Honor’s rulings in excluding some 
of this evidence, even some, would have submitted 
only part of the story to the Jury. 

The Court: There wasn’t anything excluded 
from the Jury in connection with the facts as to his 
activities at the time. 

Mr. Dunne: No, not the physieal facts. 

The Court: What was excluded was this defend- 
ant’s Exhibit A. 

Mr. Dunne: Defendant’s Exhibit A for identi- 
fication and Rule 864. Those are the two things. 

The Court: What is that Rule 864? 

Mr. Dunne: That said unauthorized people can- 
not be on a locomotive except in discharge of their 
duties. 

The Court: Oh, ves. Well, those two may be 
bound up in that question at least. 

Mr. Dunne: In other words, what I am suggest- 
ing to Your [20] Honor is that this thing is a 
fagot. It is a fagot bound together. The whole 
thing must be looked at together to see what is its 
strength or weakness. You can’t do it by taking 
a part and testing each one of the members one 
by one. What Your Honor did was to exclude some 
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of the members that would have reflected upon other 
things and would have given the Jury the whole 
picture. 

The other thing I want to suggest to Your Honor, 
very briefly, is the question of damages. The ques- 
tion is most difficult and I know that Your Honor 
is extremely hesitant in disturbing findings of the 
Jury on the question of damages, even when Your 
Honor, had you been left to yourself and had been 
deciding the case, Your Honor might have rendered 
a judgment for a sum which was substantially less. 
But it seems to me that on the facts of this case 
$50,000 is an amount—because Your Honor can 
deal with this both as a question of law and as a 
question of fact—is an amount which is completely 
out of line. 

Now may I suggest just briefly these things in 
that regard. This man certainly is not an economic 
derelict. He is a comparatively young man. He is 
twenty-seven. He is young enough to learn a trade. 
He never had a trade. He didn’t lose anything by 
this accident. He hadn’t had some years of train- 
ing in a particular trade which required him to use 
his legs and now has to give that up and go on to 
something else, but he is [21] young enough so that 
he can adjust himself and he can learn a trade. He 
is very far from an economie derelict. 

Aside from the discomfort that will result to 
him, then if he is entitled to receive anything, he is 
entitled not to something that is going to take care 
of him for the rest of his life, but he is entitled to 
something that is going to make up to him in some 
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measure a handicap. As a matter of fact, if he 
acquired any one of a whole series of facilities in 
vocational training where he could do bench work 
and other work with his hands, the only thing 
that he need make up to him would be something 
to make up to him for some discomfiture which 
he is going to experience for the rest of his life. 
He could very well receive vocational training 
which would permit him to earn—as a dental lab- 
oratory technician—now I use that example, if 
Your Honor please, because that is what happened 
in the Thiel case which is a fairly well known case 
in this Court, and was tried here twice. That was 
the case of a man who had received a very severe 
injury to an arm. The first time we tried it the 
fracture had not united yet and he had lost both 
legs and that man had gone through a course of 
vocational rehabilitation and at the time we tried 
the Thiel case the second time he was making more 
money than he ever made in his life. So that this 
man isn’t going to go through life not working. He 
is going to acquire a trade. He has the facility, the 
ability and the state will give him the [22] training 
to acquire the trade. The question is, in the hght 
of those circumstances, what should be made up to 
him. He had been earning at one time, his testi- 
mony was, when he was in the Merchant Marine, 
$300 a month. That was at a time when, with his 
original injury on the left leg, one which at that 
time certainly was duplicating, at least in the early 
stages, the injury which he received in jumping off 


this locomotive, the Government paid him a pension — 


at $75 a month. Of course that is a different kind 
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of a program, granted, but it does indicate some- 
thing to help along what is a fair measure. After 
that he was earning—his highest earnings that he 
gave us was a little over $190 a month. The record 
unfortunately cannot be made clear and isn’t en- 
tirely clear as to what the effect of his injury on his 
left leg was having on him. It does appear, how- 
ever, that he had never held any one job for any 
particular length of time. 

Now, the factors were given and simply assuming 
that three per cent factor, the factor on a three per 
cent basis, which is 23.11, if he was given half of 
what he was earning just before this accident as 
something to help him along because of a handicap, 
that would come to $1200 a year and that would 
come to $27,732 total. Perhaps that needs some 
adjustment. Perhaps it should be adjusted upward 
or downward. Perhaps the handicap isn’t that 
severe. Also I am willing to assume that for a year 
or perhaps two years there will be a [23] period of 
further rehabilitation and a period of training that 
couldn’t be counted on. But certainly he will at the 
end of two years—at the end of two years that 
young man is going to be doing something, some 
work. He is going to be doing remunerative work. 
He is going to be earning as much as he was earn- 
ing at the time he started in being a student fire- 
man. He is going to be earning $200 a month. To 
vo to matters which are general knowledge for all 
of us, the easy work of being an elevator operator 
pays better than $225 a month. I don’t know really 
of any substantial full-time job, certainly around 
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the city, that pays less than that, and it is in view 
of those circumstances that 1 am suggesting to Your 
Honor that $50,000 is entirely too high to be fair 
compensation. 

What obviously happened with this Jury, whether 
they did it consciously or unconsciously, they looked 
at this man as a single man who was before them, 
and in his physical condition, and said to them- 
selves, what are we going to do to take care of this 
man and, in spite of Your Honor’s very clear in- 
structions on the subject, overlooked the fact that 
his present physical condition and his present hand- 
leaps are not entirely due to the injury in the 
roundhouse but in very large measure are due to 
the injuries received during the war. The curious 
thing about that is that the injuries are almost 
identical, both in the origina] injury and in the way 
they repaired themselves, with the exception that 
the injury to the left leg did [24] not cause a 
shortening. The injury to the right leg caused a 
one inch shortening. 

The Court: The injury that he got in the acci- 
dent, of course, was proved to be far more dis- 
abling than the other injury he got in the army. 

Mr. Dunne: That was because it has given him 
that limp. It is principally because of that one inch 
shortening. 

The Court: He has got a bad leg there. It isa 
bad injury. There is no doubt about that. And 
if—you say it is very difficult to distinguish on the 
facts some of these matters—if the verdict is more— 
I said this several times in several of these cases— 
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it is more than I would have given, but then again 
J may not be right about that. While it is not the 
equivalent of having no leg at all, what he has, 
though, is a pretty bad injury. It is a pretty perma- 
nent injury, and I don’t know if there is enough 
in this case to warrant exercising discretion in favor 
of remittitur. If the damages were to be revaluated, 
they ought to be revaluated rather than cut down, 
because it is not an easy—it is not an easy damage 
case in that respect. 

Mr. Dunne: It has been a very difficult one for 
me, if Your Honor please. 

The Court: It is difficult to disassociate the ele- 
ments in special circumstances of this case, the 
elements that are proper for consideration, without 
taking into account some [25] inter-related cireum- 
stanees. I think the railroad company and the 
plaintiffs in any of these cases do a better job of 
it when they do it themselves rather than when they 
go to Court. I mean, looking at it abstractly and 
objectively as to what is a just result, I think some 
of these cases, like all damage cases, are very diffi- 
cult to evaluate. This is a particularly difficult one. 

Mr. Dunne: It occurred to me I might argue 
this to Your Honor. While this Jury has given him 
fifty thousand dollars for one leg, in the light of 
the fact that he has two bad legs, would they have 
awarded him a $100,000 for two bad legs? If they 
had, certainly that would have been way out of line 
in view of what lies ahead in the future for this 
young man. And yet I felt that is not an entirely 
fair argument to make because I think the injury 
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to the right leg is as severe as the injury to the 
left. Then we had the testimony of Dr. Guterman, 
who put it this way, that he was not particularly 
optimistic. He testified from a medical point of 
view that he didn’t see very much in the way of 
improvement lying ahead for this young man. ‘Yet 
in view of the history of the other leg, while per- 
haps medically there may he no improvemenit—in 
the medieal condition—I ean’t believe that 
young man will be better adjusted to his unfortum 
ate condition in two years than he is now. 

The Court: Well. of course—— [26] 

Mr. Dunne: And it is those—— 

The Court: That's somewhat speculative, though 
That phase of it, it is hard for you or me to come 
to a satisfactory conclusion. 

Mr. Dunne: It’s hard for anybody. 

The Court: We have to go on the evidence which 
we have and it is difficult to appraise that evidence 

Mr. Dunne: Well, om the basis of pest experi 
ence [ am urging this upon Your Honor. beeaits 
I wanted Your Honor’s judgment, and in me 
the motion on that ground I felt, as Your Honor 
has expressed from the bench, that this result i 
higher than Your Honor would bave awarded ha 
the awarding of damages been put in Your Honor’s 
hands. The question that remains for Your Honor 
is the question of exercise of discretion, whether 
remittitur should be ordered as condition for denial 
of new trial or whether there should be a new tria 

Unless there is something that Your Honor wis 
me to look up and further present. I am preps 
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to submit the matter because I have not been able 
to find anything that is really precise on it and 
I think Your Honor is thoroughly familiar with the 
general principles which apply. 

The Court: You are reading from some tran- 
seript there, Mr. Dunne. Is that a complete tran- 
seript of the case? 

Mr. Dunne: No, it is not. It is a transcript of 
only the first two days and does not have the testi- 
mony of the doctors. [27] 

The Court: You mean on the damage question ? 

Mr. Dunne: On the fraud question. 

The Court: On the fraud question. 

Mr. Dunne: Yes. Otherwise it is complete. 

The Court: Have youa copy of that? 

Mr. Ryan: No, Your Honor. 

Mr. Dunne: Do you want me to leave it with 
Your Honor? 

The Court: The thing I would like to review is 
the testimony as to the happening of the accident, 
the circumstances involved. That is in there? 

My. Dunne: That isin there. 

The Court: Just what he was doing, the testi- 
mony with respect to the activities of the plaintiff 
as a student fireman, that is what I am particularly 
interested in. Is that in there? 

Mr. Dunne: Yes. 

The Court: Have you any marks in there that 
I shouldn’t see? 

Mr. Dunne: No, none. 

The Court: Will you be good enough to leave 
that? I will return it to you. 
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Mr. Dunne: So that Your Honor will under- 
stand, here’s the course that it took. The plaintiff 
completed his testimony the afternoon of the second 
day. We then made a motion for non-suit. Your 
Honor denied that. Then as long as the Jury [28] 
was out and Your Honor had indicated some ques- 
tions on the evidence, I then made my offers of 
proof at that time in the absence of the Jury, and 
Your Honor ruled on them. So that when we came 
back the morning of the third day the only testi- 
mony taken was the testimony of the doctor who 
had examined this man and testified on the fraud 
issue and the matter was then argued and sub- 
mitted. 

The Court: All right, Mr. Ryan. 

Mr. Ryan: May it please Your Honor, address- 
ing myself to the question that Your Honor thought 
the uppermost question of deviation from employ- 
ment, and the question of Your Honor not giving 
defense Instruction 22 or 23 or the substance of 
them. Your Honor stated at the time that Mr. 
Dunne made his exceptions to the failure to give 
those two Instructions that you read the case of 
Chesapeake & Ohio Railroad Company vs. Harmons 
Administrator, from Kentucky, and you had no 
quarrel with the law as expresed in that case, but, 
you stated at that time, you did not believe that the 
evidence in this case showed any deviation and that 
there was no question of any substantiality to go to 
the Jury on that point. I believe from the entire 
evidence in this case that Your Honor was entirely 
correct at that time. There was practically no con- 
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flict all the way through. The Southern Pacific 
Company called only one witness, and that was the 
doctor on the fraud issue. They did not contest the 
Seriousness of the injury. They didn’t [29] pro- 
duce any medical testimony, and although—I won't 
say they had the man—the man was available, the 
foreman, if there were any wrong statements or 
incorrect statements made by the plaintiff as to 
what was the scope of the authority given to him 
to go into that roundhouse and what he was to do 
there, the foreman was available, Mr. Tim Ferrell. 
All right. Now, so all we have on that is the 
testimony of the plaintiff, not Peterson, as I will 
eall to Your Honor’s attention in a moment. ‘T'he 
plaintiff in this case, Mr. Libbey, said that he was 
given authority to go into that roundhouse when 
he went to get his job and he was supposed to 
present this authority to the roundhouse foreman. 
The authority, which is in evidence—I have a copy 
of it here—stated this: 
‘‘Authority to pass and instruct student. 
‘‘Please see that Libbey, student fireman, is 
thoroughly instructed’’ 


Not partially instructed, but 
‘‘thoroughly instructed in the duties of the 
position named’’ 


in the duties of firemen—— 
‘Cand impress upon.him the importance of 
thoroughly acquainting himself not only with 
the duties of that position but of any other 
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with which he may be entrusted or to which he 
may aspire.”’ 


The evidence showed that at Roseville the duties 
of hostler were conducted by firemen. In other 
words, all hostlers were [80] firemen of the com- 
pany. Part of the duties of hostlers were taking 
engines out of the roundhouse and spotting them 
in various tracks. 

In addition to that he presented that to the 
roundhouse foreman. Now, here are the instruc- 
tions the roundhouse foreman gave him. He said, 
‘‘T want you to go around with these two Mexican 
boys who are firelighters and learn how to light 
fires. In addition to that I want you to keep your 
eyes and ears open and learn everything you can 
about being a fireman.”’ 

That was pretty broad. No contradiction, no nar- 
rowing of it, no instructions whatsoever that he was 
not to go on a moving locomotive, none whatever, 
but this was very broad charter of authority that 
was given to him. All right. With this broad 
charter given to him he worked for two days. The 
first day he did nothing but observe firelighting. 
The second day, from what he had learned by ob- 
servation, he lit two fires on two locomotives. He 
prepared two locomotives. And, on the question of 
whether he performed any service for the company, 
he lit fires on one locomotive, which was an empty 
Mallet, that was going from Roseville, California, to 
Sparks, Nevada, and the other one was a local at 
the Bowman turn, I think they call it, and he lit 
the fire on that one. All right. Now, at the end of © 
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the second day the firelighters said, ‘“We have lit 
all the fires. There are no more locomotives to fire 
up. We are going to go.”’ [31] 

So he was standing around with nothing else to 
do when he met his friend or acquaintance Peter- 
sen, who was a hostler, and he asked him, ‘‘ What 
are you doing here?’’ He said, ‘‘Oh, I’m a student 
fireman.’’ Petersen said, ‘‘Oh, you are. I am going 
to take this locomotive out and spot it on one of 
the tracks. Do you want to come along?’’ And he 
said, ‘‘Yes,’’ and he got in and he got in for the 
purpose of learning under this broad charter that 
he had received, both in writing and from the oral 
instructions of the roundhouse foreman, to learn 
everything he could about being a fireman. One 
of the things he had to learn about being a fireman 
was how to take an engine out of the roundhouse 
as a hostler and spot it and also to observe how an 
engine should be operated, and he was doing that 
when he got hurt. 

The only other testimony on this point is the 
testimony of Petersen himself. Petersen testified 
substantially as I have just said, that he met Lib- 
bey, whom he knew from around the town of 
Roseville, and he found out he was a student fire- 
man, and he said, ‘‘I am going to take this engine 
out. Come along if you want.’’ All right. Then on 
eross-examination Mr. Dunne asked him if he ever 
had anything to do or any experience with student 
firemen. He said, ‘‘Yes, I have seen student fire- 
men around there. In fact, I have had them out on 
the run with me around the yards when they were 
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learning their work. Then Mr. Dunne put this 
leading question to him, which he had a [82] right 
to because he was cross-examining him, ‘‘ Have you 
any jurisdiction over student firemen in the round- 
house?’’ He said, ‘‘No, I have no jurisdiction over 
them whatever.’’ That meant, the word jurisdic- 
tion—but the point is this, to show that Your 
Honor was correct in saying there was no evidence 
of deviation which Your Honor could give to this 
Jury so that Rules 22 and 23 could be applicable, 
there was no testimony that he was forbidden to go 
on an engine, and the testimony of Petersen that 
he had no jurisdiction over student firemen is not 
any testimony or showing that there was any devia- 
tion from the written instructions or the oral in- 
structions that plaintiff had received. 

One other point. Your Honor expressed some 
doubt on this proposition, under the Watkins case 
whether or not—and Mr. Dunne said he had no 
cases on this point—whether or not you have to 
show that the student fireman is actually physically 
performing some service for the railroad at the 
instance of his injury. I say you don’t have to show 
that because the Watkins case is one itself where 
he wasn’t doing anything at the moment of injury. 
In the Watkins case Your Honor will remem- 


ber 
The Court: That’s right. He already checked 
the car and he was walking away when he was 
injured. 
Mr. Ryan: That is what I have in mind. He 
was hired as a clerk and he had finished going down 
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one side of the cars and [33] the other was working 
on the other and they finished that job and they for 
their own amusement, for their own benefit, went 
to some coffee shack to get some coffee and they 
finished their coffee and they were just walking 
across the tracks when the clerk went between the 
ears and the student saw the clerk do that so he 
went between the cars and they were started up 
and he was injured. So he wasn’t doing anything 
at that time. 

In addition to that there are other cases on that 
where the people weren’t doing anything, the stu- 
dent, | mean, wasn’t doing any work for the com- 
pany at the time of the accident. 

The Rule is this, was he under the control of the 
railroad, and, of course, there I don’t think there 
is any question about that, that he was. And then 
performing services, did his job as a student fire- 
man require him to perform services? Well, that 
was submitted to the Jury that way in this case 
and there was the undisputed evidence that he did 
do actual service for the company in lighting these 
fires. 

In addition to the case that Mr. Dunne cited, 
Chesapeake & Ohio against Harmons Administra- 
tor, a Kentucky case, we have cases like this, and 
here is a case of Huntsicker vs. Illinois Central, 
129 Fed. 548, from the Sixth Circuit in 1904. That 
was a case of a student flagman who at the time of 
the accident was making a trip, and he did some 
flagging during the day but at the time of the 
accident he was killed in the caboose [34] while 
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sleeping, and he wasn’t doing any service at the 
time of the accident. Then we have the case of 
Brown vs. The Chicago Northwestern, 286 South- 
western 45. A student fireman, just like in this 
case, at the end of the run was walking to the yard 
office and washroom and was killed by a train on 
the other track. It was held that he came under 
the Federal Employers Liability Act, that he was 
an employee because during the day he as a student 
fireman was merely observing; he didn’t operate the 
engine; he sat in there and was just observing. So 
I think that there is plenty of evidence that he was | 
an employee. 

Just a word now on the question of fraud. | 

The Court: I don’t think you need to argue 
that. 

Mr. Ryan: On damages I think it was a ques- 
tion for the Jury. Your Honor will recall that I 
used this figure on the board. He earned $300 a 
month while he was in the Army Transport Service 
and there was some record of his past earnings, 
some record of his earning capacity. So giving the 
figure, whatever the three per cent was, it came out 
to $82,800. The Jury brought in a verdict of $50,- 
000. I make this argument on that point: Suppos- 
ing the Jury took the lowest figure that you had, | 
which would be the $190 a month that he earned 
while working as an airplane mechanic at McClellan 
Field, and if you took that alone that would come 
to more than this $50,000; or if you even follow Mr. | 
Dunne’s suggestion and say that the Jury said, } 
‘‘Why, certainly, which is obvious, there was [35] 
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some reduction in his earning capacity; bear in 
mind before he had this accident his earnings 
weren’t too much. So Mr. Dunne would have him 
naking more money as an elevator operator than 
ne earned before the accident when he was in pretty 
rood health, when he could walk seven miles a day, 
ind could work with a pick and shovel. But sup- 
90Se they say his earnings were cut down, in half. 
[f you say that his potential earnings would be $300 
1 month and today, on account of his injuries, he 
sould earn half of that, $150 a month, that $1800 
1 year, and you take the three per cent figure for 
is life expectancy, that would come out to $41,400 
inder the method that Mr. Dunne suggests, which 
vould leave only $8600 for pain, suffering and dis- 
bility, bearing in mind that the undisputed evi- 
lence of Dr. Gueterman is that this boy will have 
ain the rest of his life, that the only way you can 
liminate pain would be to fuse his knee and make 
t solid. Because he has two bad legs, he wouldn’t 
lo it, he wouldn’t recommend that. So he is econ- 
igned to pain for a long life expectancy, and that 
vould only be $8600—a very conservative amount 
o reach, this figure of $50,000. And the rule has 
een stated many times in this Court, as Your 
Jonor did, as your Honor cited in the Guntry 
ase—you cited Jones vs. he Atlantic Refining 
Jorporation, when the Court said: 

‘‘When there is any margin for reasonable 
difference of opinion in the matter of damages 
the view of the Court should be held to the [36] 
verdict of the Jury rather than the contrary,”’ 
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some reduction in his earning capacity; bear in 
mind before he had this accident his earnings 
weren’t too much. So Mr. Dunne would have him 
making more money as an elevator operator than 
he earned before the accident when he was in pretty 
good health, when he could walk seven miles a day, 
and could work with a pick and shovel. But sup- 
pose they say his earnings were cut down, in half. 
If you say that his potential earnings would be $300 
a month and today, on account of his injuries, he 
could earn half of that, $150 a month, that $1800 
a year, and you take the three per cent figure for 
his life expectancy, that would come out to $41,400 
under the method that Mr. Dunne suggests, which 
would leave only $8600 for pain, suffering and dis- 
ability, bearing in mind that the undisputed evi- 
dence of Dr. Gueterman is that this boy will have 
pain the rest of his life, that the only way you can 
eliminate pain would be to fuse his knee and make 
it solid. Because he has two bad legs, he wouldn’t 
do it, he wouldn’t recommend that. So he is con- 
signed to pain for a long life expectancy, and that 
would only be $8600—a very conservative amount 
to reach, this figure of $50,000. And the rule has 
been stated many times in this Court, as Your 
Honor did, as your Honor cited in the Guntry 
ecase—you cited Jones vs. The Atlantic Refining 
Corporation, when the Court said: 
‘(When there is any margin for reasonable 
difference of opinion in the matter of damages 
the view of the Court should be held to the [36] 
verdict of the Jury rather than the contrary,’’ 
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especially in a case of this sort where it is conceded 
that. it is a serious injury, it is a permanent injury, 
and there is no question about it, it 1s uncontra- 
dicted. So I am willing to submit the matter as 
it is. 

The Court: I will go over this matter. I have 
the transcript and my own notes, and we will mark 
and consider the matter submitted. 


Certificate of Reporter 


I, Official Reporter and Official Reporter pro tem, 
certify that the foregoing transcript of 37 pages is 
a true and correct transcript of the matter therein 
contained as reported by me and thereafter reduced 
to typewriting, to the best of my ability. 

/s/ (Indistinguishable. ] 


[Endorsed]: Filed August 29, 1951. [87] 


[Title of District Court and Cause. ] 


CERTIFICATE OF CLERK TO RECORD 
ON APPEAL 


I, C. W. Calbreath, Clerk of the United States 
District Court for the Northern District of Califor- 
nia, do hereby certify that the foregoing and ac- 
companying documents and exhibits, listed below, 
are the originals filed in this Court in the above- 
entitled case and that they constitute the record on 
appeal herein as designated by the attorneys for 
the appellant: 
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Complaint for damages. 
Answer. 
Demand for jury trial. 


Motion for order permitting defendant to amend 
answer, etc., filed May 15, 1951. 


Affidavit of R. Mitchell S. Boyd, filed May 15, 
1951. 


Affidavit of Daniel V. Ryan, filed May 29, 1951. 


Denial of motion for order permitting amend- 
ment to Answer to complaint, without prejudice. 


Motion for order permitting defendant to amend 
answer, etc., filed June 20, 1951. 


Affidavit of R. Mitchell S. Boyd, filed June 20, 
1951. 


Amendment to answer. 
Plaintiff’s proposed instructions to the jury. 
Defendant’s proposed instructions to the jury. 


Additional instruction given in response to the 
inquiry of the jury. 


Verdict. 

Judgment on verdict. 

Notice of motion for new trial. 
Order denying motion for new trial. 
Notice of appeal. 


Order denying motion for judgment notwith- 
standing verdict. 
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Supplemental notice of appeal. 
Supersedeas bond. 

Stipulation re supersedeas bond. 
Designation of record on appeal. 

Four volumes of reporter’s transcript. 
Plaintiff’s Exhibits 1 to 13, inclusive. 
Defendant’s Exhibits A to C, inclusive. 


In Witness Whereof I have hereunto set my hand 
and affixed the seal of said District Court this 30th 


day of August, 1951. 


[Seal] C. W. CALBREATH, 
Clerk, 


By /s/ C. M. TAYLOR, 
Deputy Clerk. 


[Endorsed]: No. 13078. United States Court of 
Appeals for the Ninth Cireuit. Southern Pacific 
Company, a corporation, Appellant, vs. Roger N. 
Libbey, Appellee. Transcript of Record. Appeal 
from the United States District Court for the 
Northern District of California, Southern Division. 


Filed August 30, 1951. 


/s/ PAUL P. O'BRIEN, 
Clerk of the United States Court of =o for 
the Ninth Circuit. 
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In the United States Court of Appeals 
for the Ninth Circuit 


No. 13078 


SOUTHERN PACIFIC COMPANY, a Corpora- 
tion, 
Appellant, 
VS. 


ROGER N. LIBBEY, 
Appellee. 


APPELLANT’S STATEMENT OF POINTS 
AND DESIGNATION OF RECORD 


Agreeably to Rule 19, paragraph 6, of the Rules 
of the above Court, Appellant Southern Pacific 
Company, a corporation, makes its statement of 
points on which it intends to rely and its designa- 
tion of record as follows: 


il, 


Statement of Points 
The points upon which appellant intends to rely 
are as follows: 


1. The evidence is insufficient to sustain the ver- 
dict and judgment, and on that ground the trial 
court erred in denying the motion of appellant (de- 
fendant below) to dismiss the cause at the close of 
the plaintiff’s case and in denying the motion of 
appellant (defendant below) that the jury be di- 
rected to render a verdict in favor of defendant 
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and appellant and, accordingly, the court erred in 
denying appellant’s motion for Judgment notwith- 
standing the verdict. 


2. In amplification of the foregoing and as fur- 
ther statement: 

(a) The action was brought under the Fed- 
eral Employers’ Liability Act and said Act had 
no application in that plaintiff (appellee here) 
was not an employee of defendant (appellant 
here). 


(b) This was an action under the Federal 
Employers’ Liability Act and there is no evi- 
dence that the plaintiff (appellee here) was 
engaged in interstate commerce within the 
meaning of that Act, or that any part of any 
duty of plaintiff was in furtherance of interstate 
or foreign commerce or in any way or directly 
or closely or substantially affected such com- 
merce. 


(c) At the time plaintiff (appellee here) 
was injured he had departed from the course 
of any assumed employment with defendant 
(appellant here) and was not acting in the 
course or scope of any assumed employment or 
for or on behalf of any assumed employer and 
had departed from directions given to him as 
to what he should do on or about the premises 
and equipment of defendant and was acting 
solely in his own interest and for his own 
benefit. 


(d) Any assumed employment of plaintiff. 
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(appellee here) by defendant (appellant here) 
was procured by the fraud of the plaintiff in 
a respect material to entering into any employ- 
ment relationship and plaintiff falsely repre- 
sented to defendant that he had not received 
any injury and was not suffering from any 
physical disability, and that said representa- 
tion was false and was known to the plaintiff 
to be false at the time he made the same, that 
defendant was ignorant of the falsity of said 
representation and relied thereon in permitting 
plaintiff to act as a student fireman, that plain- 
tiff intended defendant should so rely on said 
representation, that had defendant known the 
truth defendant would not have employed 
plaintiit and plaintiff’s said fraud had causal 
relation to the injury for which plaintiff sued. 


3. The court erred in denying instructions pro- 
posed by defendant (appellant here) as more par- 
ticularly appears from the objections and exceptions 
taken to the charge and the refusal of the court to 
instruct as requested by appellant, all as appears 
in the transcript of record herein and particularly 
the court erred in denying defendant’s proposed 
instructions numbers 22 and 23, and erred in refus- 
ing to submit to the jury for determination by it 
the issue whether, assuming plaintiff was an em- 
ployee of defendant, plaintiff had so far departed 
from the course and scope of his employment as to 
be outside of any assumed status of employee and 
so that the Federal Employers’ Liability Act was 


not applicable. 
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4. 
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The court erred in excluding evidence offered 


by defendant (appellant here) and in particular 
erred in excluding evidence as follows: 


3. 


(a) Defendant-appellant’s Operating Rule 
No. 864; 


(b) Section 16 of Article 51 of the Fire- 
men’s Agreement (reporter’s typewritten rec- 
ord, p. 224) ; 


(c) Defendant’s Exhibit A for identifica- 
tion both as to the whole and as to the separate 
and distinct offering of the heading and the 
first paragraph except the last word, the last 
two lines and the signature; 


(d) Evidence by Dr. Walter William Cress, 
examining physician of defendant, who exam- 
ined plaintiff prior to the time that plaintiff 
went on defendant’s premises as a student fire- 
man to the effect that had the doctor known of 
plaintiff’s physical condition he would not have 
accepted him for service or for employment by 
defendant and that plaintiff’s physical condi- 
tion did not meet the standards for employment 
set by defendant. 


The verdict is excessive, as to the amount is 


unsupported by the evidence as matter of law, was 
given under the influence of passion and prejudice, 
and as to amount is excessive. 


6. 


The trial court erred, and was guilty of an 


abuse of discretion, in denying defendant’s motion 


for 


a new trial upon the ground that the verdict 
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was excessive and/or, if the same were to be denied, 
in not denying it conditioned only on a remittitur. 


IT. 


Designation 

Appellant hereby designates as all of the record 
which is material to the consideration of this ap- 
peal, and designates for printing, the whole of the 
certified record on appeal, including exhibits ap- 
propriate for reproduction when required to be 
printed by the Rules of this Court when designated, 
excepting only the following: 

(a) Plaintiff’s proposed instructions ; 

(b) Defendant’s proposed instructions ex- 
cept instructions numbers 22 and 23, and these 
should be reproduced and printed. 

Dated September 4, 19951. 


/s/ ARTHUR B. DUNNE, 
DUNNE, DUNNE & PHELPS, 
Attorneys for Appellant, 
Southern Pacific Company. 
Receipt of Copy acknowledged. 


[Endorsed]: Filed September 5, 1951. 


